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MOTION AND AFFIDAVIT FOR LEAVE TO FILE INFORMATION

 

MATT JENNINGS
DepXt\ CoXnt\ Attorne\
KIRSTEN H. PABST
MissoXla CoXnt\ Attorne\
MissoXla CoXnt\ CoXrthoXse
MissoXla, Montana 59802
(406) 258-4737
Attorne\s for Plaintiff

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY

Dept. No ____
CaXse No. DC-20-

MOTION AND AFFIDAVIT FOR
LEAVE TO FILE INFORMATION

STATE OF MONTANA )
:ss

CoXnt\ of MissoXla )

MATT JENNINGS, DepXt\ CoXnt\ Attorne\ of MissoXla CoXnt\, Montana, being 

first dXl\ sZorn, moYes the CoXrt for leaYe to file an Information charging the aboYe-

named Defendant Zith allegedl\ committing the offense(s) in MissoXla CoXnt\ of COUNT 

I:  THREATS/IMPROPER INFLUENCE IN OFFICIAL AND POLITICAL MATTERS, a 

Felon\, in Yiolation of Montana laZ, namel\: Mont. Code Ann. 45-7-102.

The Motion is based Xpon the folloZing facts Zhich haYe been obtained from

reports of the laZ enforcement officers Zhich, if trXe, I belieYe, constitXte sXfficient 

probable caXse to jXstif\ the filing of the charges.  The facts from those reports are as 

STATE OF MONTANA,
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folloZs:

On JanXar\ 29, 2020, dXring a training Zith MissoXla Police Officer Smith, mXltiple 

MissoXla Cit\ CoXncil members broXght to attention a male Zho had 

disrXpted their meetings and Zas acting in an intimidating manner. The\ Zere distXrbed 

b\ the fact that he broXght a large Zalking staff Zith him that he banged on the table 

dXring the pXblic speaking process. At one point dXring a NoYember 18, 2019 meeting, 

the ma\or had to temporaril\ adjoXrn the meeting becaXse the male Zas \elling at the 

coXncil. DXring a JanXar\ 8, 2020 Cit\ CoXncil meeting, the indiYidXal proYided pXblic 

comment against Ta[ Increm

a stick Zith him Zhile proYiding comment, stating he had sZorn an oath to not kill another 

Zorse than death.  

On JanXar\ 30, 2020, Officer Smith Zas informed Yia a JanXar\ 29 email b\ 

coXncil president Br\an Yon Lossberg that another coXncil member had foXnd a YoXTXbe 

Yideo of the male, Zho identified himself in the title of the Yideo as Defendant Brandon 

Br\ant. Mr. Yon Lossberg forZarded a link to that Yideo, Zhich is entitled Brandon Br\ant 

Promises to Eliminate People OYer the Ne[t Year. The description of the Yideo sa\s 

Brandon Br\ant identifies people for e[termination inclXding the entire MissoXla Cit\

CoXncil and people in the militar\ that he Zorked Zith, sa\ing that he is preparing his 

soXl to make those people sXbmit and die.

to the 
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and rXn, becaXse oYer the ne[t \ear, all those people Zho haYe Zronged others Zho 

be 

eliminated.

Zill hXnt people and e[terminate them, that he Zill eliminate Zretched filth. Mr. Br\ant 

d if \oX remoYe me from 

this life I get to choose m\ ne[t incarnation and I Zill hXnt \oX doZn so not eYen the 

neYer see another life again.  That is m\ promise. This is Zhat I am preparing m\ soXl to 

One of the Yideos posted on YoXTXbe contains the Yideo described aboYe 

The Yideos Zere Yer\ concerning to Mr. Von Lossberg and felloZ coXncil member 

GZen Jones.

Mr. Br\ant's YoXTXbe accoXnt Xsername is Pick YoXrBattles (sic) and a search of 

other Yideos he posted Xnder that Xser name inclXde one Zhere he talks aboXt killing his 

e[-Zife, and another Yideo titled "Brandon Br\ant sa\s he Zill kill his enemies" and 

"Brandon Br\ant - I Zill set the e[ample."

Officer Smith interYieZed Mr. Br\ant.  Mr. Br\ant stated that he made the Yideo to 

get a response.  While Mr. Br\ant admitted to making the Yideos and posting them, he 

stated that the Xsername Pick YoXrBattles Zas actXall\ Xsed b\ a former colleagXe and 

Xsed to portra\ him in a negatiYe light.  

This case is being filed direct to District CoXrt. A Zarrant is being reqXested in the 
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DATED this 7th da\ of FebrXar\, 2020.

/s/ Matt Jennings___________________
MATT JENNINGS
DepXt\ CoXnt\ Attorne\

SUBSCRIBED AND SWORN TO before me this 7th da\ of FebrXar\, 2020.
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CERTIFICATE 	F 
ER�ICE

I, Matthew C. Jennings, hereby certify that I have served true and accurate copies of the 
foregoing Information - Information to the following on 02-11-2020"

#randon #ryant $%efendant&
'10( )illage )iew *ay
Missoula '+,0-
.ervice Method" /irst Class Mail

 
 0lectronically signed by 1iffany 2yla3i on behalf of Matthew C. Jennings

%ated" 02-11-2020
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Hon. JXdge Shane A. Vannatta
Mon, Feb 10 2020 04:26:02 PM
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CERTIFICATE 	F 
ER�ICE

I, Robin B. Hammond, hereby certify that I have served true and accurate copies of the 
foregoing Notice - Notice of Appearance and Request for Discovery to the follo!ing on "#-$%-
#"#"&

'atthe! (. )ennings *+rosecutor,
#"" -. Broad!ay
'issoula '. /01"#
Representing& 2tate of 'ontana
2ervice 'ethod& e2ervice

 
 3lectronically signed by 'elanie Dodge on behalf of Robin B. Hammond

Dated& "#-$%-#"#"



MONTANA DISTRICT COURT 
MISSOULA COUNTY

MINUTE ENTRY

Date: 02/13/2020 01:30 PM Hearing Type: Initial Appearance

Case Number:  DC-32-2020-00000!0-IN

State of Montana vs. Brandon Bryant

Presiding Judge: S"ane #annatta

Department: $
Charge!s":  
 
T"reat%/I&pr'per In(l)ence In O((icial/P'litical Matter% 

Appearan#es: Pre%i*in+ ,)*icial O((icer: S"ane #annatta- ,)*+e.  Pr'%ec)ti'n appear% 
/0 Pr'%ec)ti'n Att'rne0- Selene M 1'ep2e.  Att'rne0- R'/in 3. 4a&&'n*- appear% 
5it" De(en*ant- 3ran*'n 3r0ant.  Al%' atten*in+: ,)lie Pe%anti Del'n+ 6 C')rt 
Rep'rter7 C.,. 6 C')rt Cler2.

T"e De(en*ant appeare* /0 8i*e' (r'& t"e Mi%%')la C')nt0 Detenti'n 9acilit0. 

T"e C')rt a*8i%e* t"e De(en*ant '( t"e c"ar+e%- &a:i&)& penaltie%- an* ri+"t% an* 
app'inte* t"e O((ice '( t"e P)/lic De(en*er.  T"e State &'8e* t"e C')rt t' c'ntin)e /ail 
a% %et an* M%. 4a&&'n* &'8e* t"e C')rt t' %et t"i% &atter ('r ne:t 5ee2 an* relea%e 
t"e De(en*ant t' t"e Pretrial S)per8i%i'n Pr'+ra&.  T"e De(en*ant &a*e a %tate&ent 
'n "i% '5n /e"al( an* re;)e%te* a*&ittance t' #eteran<% C')rt an* relea%e t' "i% 
&'t"er.  T"e C')rt 'r*ere* t"e De(en*ant %creene* ('r t"e Pretrial S)per8i%i'n 
Pr'+ra&- *enie* a /ail re*)cti'n a/%ent a &'re c'&plete relea%e plan- an* %et 
Arrai+n&ent ('r T")r%*a0- 9e/r)ar0 20- 2020 at 1:30 PM. 

Up'n re;)e%t '( t"e State- t"e C')rt rea* t"e c'n*iti'n% '( relea%e7 t"e De(en%e 
re%er8e* '/=ecti'n% t' t"e %a&e. 

T"e De(en*ant 5a% re&an*e* int' t"e c)%t'*0 '( t"e S"eri(( pen*in+ t"e p'%tin+ '( 
/'n* in t"e a&')nt '( >100-000.00. 

cc:  C')n%el
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CERTIFICATE 	F 
ER�ICE

I, Robin B. Hammond, hereby certify that I have served true and accurate copies of the 
foregoing Acknowledgment - Acknowledgment of Rights to the following on 0!-"#-!0!0$

%atthew &. 'ennings ()rosecutor*
!00 +. Broadway
%issoula %, -./0!
Representing$ 0tate of %ontana
0ervice %ethod$ e0ervice

 
 1lectronically signed by %elanie 2odge on behalf of Robin B. Hammond

2ated$ 0!-"#-!0!0
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CERTIFICATE 	F 
ER�ICE

I, Robin B. Hammond, hereby certify that I have served true and accurate copies of the 
foregoing Motion to Dismiss - Motion to Dismiss With Pre!udice to the fo""o#ing on $%-%$-
%$%$&

'acob Danie" (oo"idge )Attorney*
+,$ Woody -treet
Missou"a M. /01$%
Representing& Brandon Ho#ard Bryant
-ervice Method& e-ervice

Matthe# (. 'ennings )Prosecutor*
%$$ W. Broad#ay
Missou"a M. /01$%
Representing& -tate of Montana
-ervice Method& e-ervice

 
 2"ectronica""y -igned By& Robin B. Hammond

Dated& $%-%$-%$%$



MONTANA DISTRICT COURT 
MISSOULA COUNTY

MINUTE ENTRY

Date: 02/20/2020 01:30 PM Hearing Type: Arraignment

Case Number:  DC-32-2020-0000070-IN

State of Montana vs. Brandon Bryant

Presiding Judge: Shane Vannatta

Department: 5
Charge!s":  
 
Threats/Improper Influence In Official/Political Matters 

Appearan#es: Presiding Judicial Officer: Shane Vannatta, Judge. Prosecution Attorney, Matt 
Jennings. Public Defender Attorneys, Robin B. Hammond and Jacob Coolidge, appear with 
Defendant, Brandon Howard Bryant.  Also attending: Julie Pesanti Delong, Court Reporter; M.E.  
Court Clerk.

The Court directed the State will have until Friday, February 28, 2020 to file the response to the 
Motion to Dismiss and the Defendant's response will be due by March 6, 2020. Ms. Hammond 
advised the Acknowledgment of Rights has previously been filed. Counsel for the Defendant 
requested bond be reduced which was opposed and denied. The State requested the 
Defendant receive a mental health evaluation and be screened for pre-trial supervision. Mr. 
Coolidge advised the Defendant is involved with case managers, is seeking treatment through 
the Veteran's Administration, is currently on disability and advised of a potential release plan. 
The State requested the mental health evaluation be provided to the Court prior to any ruling.  

Upon inquiry the Defendant advised that he understands his rights, that he has no outstanding 
questions, and waived the reading of the Information. The Defendant entered his plea of 'Not 
Guilty' to Count I as set forth in the Information.  

The Court ordered bond is to remain at one-hundred thousand dollars ($100,000.00), the 
Defendant is to be screened by pre-trial supervision and if the Defendant agrees, he may 
receive a mental health evaluation. The Court further ordered if there is a prior evaluation it may 
be filed under seal. The omnibus hearing is set for Thursday, February 27, 2020 at 2:00 PM.  

Counsel for the Defendant requested a jury setting be established which was not opposed and 
granted. The jury trial will be Monday$ Apri% &'$ &(&( at ):(( AM, the final pre-trial conference 
will be held Thursday$ Apri% &$ &(&( at &:(( PM and the jury instruction conference will be held 
*riday$ Apri% &+$ &(&( at ):(( AM. Jury instructions are due by Friday, April 17, 2020 with any 
objections due by Thursday, April 23, 2020. 



MONTANA DISTRICT COURT 
MISSOULA COUNTY

MINUTE ENTRY

Date: 02/27/2020 02:00 PM Hearing Type: Omnibus

Case Number:  DC-32-2020-0000070-IN

State of Montana vs. Brandon Bryant

Presiding Judge: Shane !anna""a

Department: #
Charge!s":  
 

Th$ea"s/Im%$&%e$ In'(uen)e in O''i)ia(/P&(i"i)a( Ma""e$s 

Appearan#es: P$esi*in+ ,u*i)ia( O''i)e$: Shane !anna""a- ,u*+e.  A(s& a""en*in+ ,u(ie DeL&n+- C&u$" 
Re%&$"e$/ D&nna Du''0- C&u$" C(e$1.

De%u"0 C&un"0 A""&$ne0 Ma"" ,ennin+s an* )&-)&unse( '&$ "he De'en*an" ,a1e C&&(i*+e- )ame 
in"& )&u$"- "his bein+ "he "ime se" '&$ &mnibus %$&)ee*in+s.  The De'en*an" 2i"h )&-)&unse( R&bin 
3amm&n* a%%ea$e* b0 4i*e& )&n'e$en)e '$&m "he Miss&u(a C&un"0 De"en"i&n Cen"e$.

The$eu%&n- a *is)ussi&n 2as he(* $e+a$*in+ "he Omnibus 3ea$in+ Mem&$an*um- 2hi)h "he 
C&u$" "hen *i$e)"e* )&unse( "& ha4e 'i(e*.  

The$ea'"e$- "he C&u$" hea$* &$a( a$+umen" '$&m $es%e)"i4e )&unse( as "& "he De'en*an"5s $e(ease 
&n his &2n $e)&+ni6an)e &$ a $e*u)"i&n in bai(.  C&unse( '&$ "he De'en*an" %$esen"e* "he C&u$" 2i"h 
(e""e$s &' su%%&$" '&$ "he De'en*an" an* $e7ues"e* "he0 be ma*e %a$" &' "he $e)&$*.  A'"e$ 'u$"he$ 
*is)ussi&n be"2een )&unse( an* "he C&u$"- "he C&u$" &$*e$e* "ha" b&n* $emains as se" in "he am&un" &' 
8900-000.00 an* a*4ise* )&unse( i" 2an"s )&n'i$ma"i&n 2he"he$ men"a( hea("h is an issue in "his ma""e$.

The$ea'"e$- "he C&u$" a*4ise* "he ne:" a%%ea$an)e *a"e $emains "he 'ina( %$e-"$ia( )&n'e$en)e &n 
Thursday$ Apri% &$ &'&' at (:)' P.M. an* "he De'en*an" 2as $eman*e* in"& "he )us"&*0 &' "he She$i''. 

)):  Ma"" ,ennin+s- CA
      ,a1e C&&(i*+e- PD
      R&bin 3amm&n*- PD 
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CERTIFICATE 	F 
ER�ICE

I, Robin B. Hammond, hereby certify that I have served true and accurate copies of the 
foregoing Motion - Motion for Release to the following on 0!-!"-!0!0#

$acob %aniel &oolidge 'Attorney(
)*0 +oody ,treet
Missoula M- ./00!
Representing# Brandon Howard Bryant
,ervice Method# e,ervice

Matthew &. $ennings '1rosecutor(
!00 +. Broadway
Missoula M- ./00!
Representing# ,tate of Montana
,ervice Method# e,ervice

 
 2lectronically ,igned By# Robin B. Hammond

%ated# 0!-!"-!0!0
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MATT JENNINGS 
Deputy County Attorney 
KIRSTEN H. PABST 
Missoula County Attorney 
200 West Broadway 
Missoula, Montana 59802 
mjennings@missoulacounty.us 
Ph. (406) 258-4737 
Attorneys for Missoula County 
 

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
____________________________________________________________ 

 
Dept. 5 
Cause No. DC-20-70 
 
STATE’S RESPONSE TO 
MOTION TO DISMISS 
 

 
 

Comes now, MATT JENNINGS, Deputy County Attorney of Missoula 

County, and files this Response in opposition to Defendant’s Motion to 

Dismiss.  

INTRODUCTION 
“You will submit and you will die.”1  

 The quote above is one of several threatening statements Defendant 

made in a video posted on YouTube between two appearances at Missoula 

City Council meetings where Defendant acted in a disruptive and  

threatening manner by screaming and gesturing with a stick while giving 

public comment. Defendant’s actions and statements are not protected 

 
1 Defendant Brandon Bryant’s closing remarks in a YouTube video, believed to have been made on or about December 
19, 2019 after discussing grievances against the Missoula City Council, the military, and his ex-wife. 
https://www.youtube.com/watch?v=k9Y5dGe_3i0.   
 

STATE OF MONTANA,  
 
   Plaintiff,  
 vs. 
 
BRANDON HOWARD BRYANT, 
    
   Defendant,  

F I L E D

STATE OF MONTANA
By: __________________

CLERK

13.00

Missoula County District Court

Michael Evjen
DC-32-2020-0000070-IN

02/28/2020
Shirley Faust

Vannatta, Shane
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speech under the First Amendment to the U.S. Constitution.   

Defendant filed a Motion to Dismiss on February 20, 2020 arguing that 

the charging process used in this case was defective and that the statute 

under which Defendant was charged is unconstitutional.  In making that 

argument, Defendant asks this Court to consider Defendant’s “international 

acclaim” or “celebrity” and that he is an author and public speaker.  

Defendant attempts to appeal to the sympathies of the Court because 

Defendant is a military veteran suffering from Post-traumatic Stress Disorder 

and because Defendant purportedly is involved in a dispute with another 

person who is reposting his videos.  Certainly, it is tragic when a military 

veteran suffers from Post-traumatic Stress Disorder as a result of military 

service.  It is reasonable to be frustrated that there are systematic 

shortcomings in our County in dealing with persons suffering from mental 

health crises—particularly when those persons are veterans.  But these 

arguments regarding Defendant’s activism, military service, or disputes with 

other persons have no place in a Motion to Dismiss when the question before 

the Court is whether there is probable cause to believe that an offense was 

committed.   

Defendant also argues that the State has not proved that Defendant 

made the YouTube account where threats were made.  Defendant admits he 

made the video.  The full video starts by Defendant, turning on a light, shining 

it on his face and saying “just so you know that it’s me.”  The person in the 

video is clearly Defendant.  There is no legal significance to the assertion that 

the videos Defendant made were reposted by another person.  The manner 

in which threats are conveyed is not an element of Montana’s Improper 

Influence statute—it is whether the threats were made with the requisite 

mental state.   
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The only two issues before the Court are (1) whether the affidavit of 

probable cause fails to articulate an offense, and (2) whether Montana Code 

Annotated § 45-7-102 is unconstitutional.  For reasons stated below, 

Defendant’s motion must be denied.   

FACTUAL ISSUES 
 

 This is primarily a challenge to an Affidavit of Probable Cause.  Thus, 

the facts presented in the Affidavit speak for themselves and will not be 

repeated here.  However, some additional facts are included in the 

constitutional analysis because they are necessary for a full understanding of 

that issue. One of the challenges is that the charged statute is vague as 

applied.  Supplemental facts are necessary to demonstrate how the statute is 

applied to Defendant’s circumstances under the constitutional challenge.    

 Additionally, one issue must be clarified at the outset.  In the Affidavit of 

Probable Cause, the State identified a concerning video that is currently 

posted on a YouTube channel titled Pick YourBattles which has numerous 

videos involving the Defendant making concerning statements.  The Affidavit 

also noted that Defendant asserts that YouTube channel is used by a former 

colleague trying to portray him in a negative light—which certainly seems to 

be true.  This issue is a distraction with no relevance to a determination of 

whether or not there is probable cause that an offense occurred or whether 

the statute charged is constitutional.  Defendant made the threatening video.   

ARGUMENT 
I. The State’s Affidavit of Probable Cause satisfies statutory and 

constitutional requirements and should not be dismissed.  
 

The State’s Affidavit of Probable Cause states facts sufficient to show a 

high probability that threats were meant to influence Missoula City Council 

members’ decision making.  Defendant is improperly attempting to try the 
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case in briefing, which is not permitted.  Thus, Defendant’s Motion should be 

denied.   

Under Montana law, a prosecutor may apply directly to district court for 

permission to file an information.  When moving to file an information, the 

“application must be by affidavit supported by evidence that the judge or chief 

justice may require.” Mont. Code Ann. § 46-11-201(2).  “If it appears that 

there is probable cause to believe that an offense has been committed by the 

defendant, the judge or chief justice shall grant leave to file the information, 

otherwise the application is denied.”  Id.  “A defendant has no vested right to 

a particular procedure for the probable cause determination.”  State v. 

Strobel, 268 Mont. 129, 133, 885 P.2d 503, 505 (1994).  Montana law permits 

a County Attorney to select a method of charging.  Id.   

 The sufficiency of charging documents is established by reading the 

information together with the affidavit in support of the motion for leave to file 

the information. State v. Elliott, 2002 MT 26, ¶ 26, 308 Mont. 227, 43 P.3d 

279, citing State v. Hamilton, 252 Mont. 496, 499, 830 P.2d 1264, 1267 

(1992).  “A showing of a mere probability that a defendant committed the 

offense charged is sufficient to establish probable cause to file 

an information.”  State v. Holt, 2006 MT 151, ¶ 28, 332 Mont. 426,139 P.3d 

819.  The Montana Supreme Court has also described probable cause for 

prosecution as "reasonable grounds for suspicion, supported by 

circumstances reasonably strong in themselves to warrant a reasonably 

prudent and cautious [person] to believe that the accused is guilty of the 

offense charged." White v. State, 2013 MT 187, ¶ 36, 371 Mont. 1, 305 P.3d 

795. 

 It is not a requirement that the affidavit in support of a motion to file an 

information make out a prima facie case that a defendant committed an 
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offense.  Elliott, ¶ 26, citing State v. Arrington, 260 Mont. 1, 6, 858 P.2d 343, 

346 (1993).  “Evidence required to establish guilt is not necessary to prove 

probable cause." Hamilton, 185 Mont. at 528, 605 P.2d at 1125, citing State 

v. Fetters, 165 Mont. 117, 122, 526 P.2d 122, 125 (1974).  “It is not required 

that information in the affidavit supporting a charge, which might later be 

found inadmissible at trial, be excised before a determination 

of probable cause is made.”  Holt, ¶ 29.  When circumstantial evidence is 

susceptible to differing interpretations, it not an issue to be determined in a 

motion to dismiss for lack of probable cause; it is within the province of the 

jury to determine which will prevail.  Elliott, ¶ 36.  Issues of fact cannot be 

addressed in a pre-trial motion in a criminal matter.  See State v. Nichols, 

1998 MT 271, ¶ 8, 291 Mont. 367, 970 P.2d 79.  A Court cannot dismiss 

charges on an assumption from Defendant that the State will not be able to 

produce sufficient evidence to support its charge.  Id., ¶ 9.   

 In State v. Elliott, a defendant moved to dismiss an information arguing 

that the State had failed to prove in an affidavit a critical fact of a case.  The 

Supreme Court, in affirming the district court’s denial of a motion to dismiss, 

made clear that to withstand a motion to dismiss the State only needed to 

show a probability of a critical fact and that an offense was committed.  Elliott, 

¶ 30. The Supreme Court quoted the district court opinion as follows: 

There is no doubt that the State has the burden of proving, 
beyond a reasonable doubt, each element of the offense … to 
sustain a conviction in this matter. The State has indicated in its 
briefs and in its oral argument that it will present evidence on each 
and every element. Whether this evidence is sufficient for a jury to 
convict is a question only for that jury. It is inappropriate for the 
Court at this point to impose its views in territory that clearly 
belongs to the jury, that is, questions of fact. 
 

Elliott, ¶ 33.  
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“[T]he determination of probable cause becomes a question of law for a 

court to decide when there is no conflict of evidence and the evidence 'admits 

only one conclusion.'"  White, ¶ 36.  “The elements of a charged offense are 

factual in nature and their existence must be determined by the jury. . . It is 

within the province of the fact finder to weigh the evidence presented and 

determine the credibility of witnesses . . . .”  State v. Gladue, 1999 MT 1, ¶ 40, 

293 Mont. 1, 972 P.2d 827.    

Here, Defendant is challenging facts in the affidavit by asserting (1) that 

they either do not meet standards under the Montana Rules of Evidence, (2) 

that they have not been proven, or (3) that the State should have done more 

investigation before charging.   

First, the Montana Rules of Evidence explicitly do not apply to 

“applications for leave to file informations in criminal cases.”  Mont. R. Evid. 

101(3). Nor do the Rules of Evidence apply to grand jury proceedings or 

preliminary examinations.   Defendant erroneously asserts that had the State 

chosen a different method of charging Defendant it would have had to follow 

basic rules of evidence to support its allegations.  There is no evidentiary 

difference between the three methods of charging. 

Second, proof is an issue for trial not for an affidavit of probable cause.  

Mont. Code Ann. § 46-16-103 (Questions of law must be decided by the court 

and questions of fact by the jury).  Clearly, an affidavit in support of a motion 

for leave to file an information must be supported by evidence.  But that 

evidence need only provide probable cause, not proof beyond a reasonable 

doubt.  

Here, the Motion and Affidavit for Leave to File an Information explains 

the actions and statements made by Defendant that are threatening and 

provides the context around his disruptive interactions with the City Council 
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which show his purpose and give an indication they may be carried out.  The 

Affidavit explains that Defendant had been disruptive at City Council 

meetings.  The Affidavit then specifically mentions one video where Bryant 

discusses City Council and threatens to hunt people down and eliminate and 

exterminate people.  The quote cited at the beginning of the brief is his sign 

off—a threat that others will have to “submit” and “die.”  Defendant admitted 

he made the videos.  He admitted he posted them.  At the beginning of the 

video, Defendant turns on a light, shines it on his face and says “so you know 

that its me.”  He is clearly identifiable in the video.  Defendant told Officer 

Smith that his comments about the City Council were meant to incite a 

response—evidence of his purpose to influence a public official’s decision.  

The video is a rant against the City Council, the military, and his ex-wife.  The 

video is rambling, disjointed, and menacing.  Whether he was threatening the 

City Council, the military or his ex-wife or all of the above is a question for the 

jury.  In an effort to be candid to this Court in reviewing the Affidavit of 

Probable Cause, the State noted that while the video specifically addresses 

the Missoula City Council, the specific threats to eliminate and exterminate 

people and that others must die, are muddled.  He also discusses the military 

and his ex-wife.  What is not in doubt is the threatening language of the 

video—especially when viewed in light of his appearances at City Council 

meetings.  The State provided “reasonable grounds for suspicion, supported 

by circumstances reasonably strong in themselves to warrant a reasonably 

prudent and cautious [person] to believe that the accused is guilty of the 

offense charged." White, ¶ 36.  The State has met its burden to present 

probable cause.   

Third, Defendant may raise his objections to the sufficiency of an 

investigation at trial, but cannot dictate an investigation conducted by the 
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State.  Essentially, Defendant is frustrated that it appears another person re-

posted his threatening videos.  At the time of filing the Affidavit, the evidence 

possessed by the State was that the PickYourBattles YouTube channel 

contained various videos made by Defendant including some that were 

threatening.  Defendant reported to Officer Smith of the Missoula Police 

Department that another person was re-posting the videos he posted to make 

him look bad.  Defendant may object at trial to the authenticity or foundation 

of the videos.  But that is a trial evidentiary issue, not a matter for a motion to 

dismiss.   

The State moved for leave to file an information in this case when the 

investigation was ongoing which it is permitted to do.  The circumstances of 

this case called for a motion for leave to be filed expeditiously.  Defendant’s 

arguments are appropriate for trial, but not for a motion to dismiss.   

II. There is no First Amendment right to threaten or intimidate 
others.   

 
"The most stringent protection of free speech would not protect a 
man in falsely shouting fire in a theater, and causing a 
panic." Schenck v. United States, 249 U.S. 47, 52 (1919). 

 
The First Amendment does not protect a person from shouting fire in a 

theatre and it does not protect a person from threatening to harm or kill 

others.  Defendant’s threats to City Council members and others are not 

protected under the First Amendment to the United States Constitution.  The 

First Amendment right to free speech is an important and fundamental right, 

but it has limitations, which were exceeded by Defendant’s threats.   

Defendant has three constitutional arguments: (1) that his actions are 

protected speech, (2) that Montana Code Annotated § 45-7-102 is overbroad, 

and (3) that Montana Code Annotated § 45-7-102 is vague as applied to 

Defendant.   
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“When the constitutionality of a statute is challenged, the party making 

the challenge bears the burden of proving the statute unconstitutional beyond 

a reasonable doubt.”  State v. Nye, 283 Mont. 505, 510, 943 P.2d 96, 99 

(1997). 

A. Defendant’s actions and words are threats and fighting words 
not protected by the First Amendment.   
 

Both the First Amendment to the United States Constitution and Article 

II, Section 7 of the Montana Constitution protect the right to free speech.  

Both constitutional provisions prohibit the passage of laws which impair or 

abridge freedom of speech.  Freedom of speech “is a fundamental personal 

right and essential to the common quest for truth and the vitality of society as 

a whole."  State v. Dugan, 2013 MT 38, ¶ 18, 369 Mont. 39, 303 P.3d 755, 

citing St. James Healthcare v. Cole, 2008 MT 44, ¶ 26, 341 Mont. 368, 178 

P.3d 696 (quoting Bose Corp. v. Consumers Union, 466 U.S. 485, 503-04 

(1984)). 

However, both the U.S. and Montana Supreme Courts have made clear 

that the First Amendment does not prevent states from placing reasonable 

restrictions on speech that constitutes “true threats” and other types of 

unprotected speech like “fighting words.”  Dugan, ¶ 26.  As the Montana 

Supreme Court stated "[i]t has been clear since this Court's earliest decisions 

concerning the freedom of speech that the state may sometimes curtail 

speech when necessary to advance a significant and legitimate state 

interest." State v. Lance, 222 Mont. 92, 102, 721 P.2d 1258, 1265 (1986), 

citing City Council v. Taxpayers for Vincent, 466 U.S. 789, 804 (1984).   

For instance, the U.S. Supreme Court has determined that cross 

burning with the intent to intimidate a person or group of persons is not 

protected under the First Amendment.  Virginia v. Black, 538 U.S. 343 (2003).  
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"'True threats' encompass those statements where the speaker means to 

communicate a serious expression of an intent to commit an act of unlawful 

violence to a particular individual or group of individuals." Black, 538 U.S. at 

359.  However, the Court also held that in order for a cross burning statute to 

be valid, it had to distinguish between cross burning itself and cross burning 

with the intent to threaten or intimidate.  Black, 538 U.S. at 365-66.   

The Montana Supreme Court held in Lance that threatening letters in 

which a person described plans to take hostages to gain media attention was 

not protected speech.  Lance, 222 Mont. at 96-97, 721 P.2d at 1261-62.  The 

Court determined that “the State has a substantial, if not overwhelming, 

interest in preventing intimidation of the public and the resulting fear and 

anxiety caused by these terroristic-type threats.”  Id., at 103, 721 P.2d at 

1266.   

Similarly, “fighting words” are not protected speech.  State v. Robinson, 

2003 MT 364, ¶ 12, 319 Mont. 82, 82 P.3d 27.  “’Fighting words’ are those 

words that ‘inflict injury or tend to incite an immediate breach of peace…have 

a direct tendency to violence.’"  Id., citing City of Whitefish v. O'Shaughnessy, 

216 Mont. 433, 438, 704 P.2d 1021, 1024 (1985).   

 Defendant’s words, such as “submit and die” in the context of 

screaming and waiving a stick at City Council meetings are true threats and 

fighting words not protected by the right to free speech.  Defendant’s motion 

to dismiss on this argument must be denied.   

B. Montana Code Annotated § 45-7-102 is not overbroad.  
i. The Improper Influence statute is facially valid.   

The overbreadth doctrine "is an exception to the general rule that 

statutes are evaluated in light of the situation and facts before the court." 

State v. Spottedbear, 2016 MT 243, ¶ 15, 385 Mont. 68, 380 P.3d 810.  “An 
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over-broad statute is one that is designed to burden or punish activities which 

are not constitutionally protected, but the statute includes within its scope 

activities which are protected by the First Amendment.” Dugan, ¶ 52.  The 

Montana Supreme Court has clarified that “a statute is unconstitutionally 

overbroad only if its overbreadth is not only "’real, but substantial as well, 

judged in relation to the statute's plainly legitimate sweep.'" Id., citing State v. 

Lilburn, 265 Mont. 258, 264-265, 875 P.2d 1036, 1040 (1994) 

(quoting Broadrick v. Oklahoma, 413 U.S. 601, 615 (1973)).   The test for 

overbreadth therefore "is not whether hypothetical remote situations exist, but 

whether there is a significant possibility that the law will be unconstitutionally 

applied. Spottedbear, ¶ 16. “ When there is no realistic danger or significant 

possibility that First Amendment protections will be meaningfully 

compromised, [the Montana Supreme Court has] held consistently that any 

unconstitutional application of a statute should be addressed on a ‘case-by-

case’ basis.”  Id.   

However, a statute may be unconstitutional if it contains a prima facie 

provision which does not differentiate between true threats and speech which 

may be protected.  Black, 538 U.S. at 367.  For instance, in Black, even 

though the Supreme Court determined that cross-burning with an intent to 

intimidate would not be protected speech, a law could not ban all cross-

burning which could be a protected expression.  Similarly, in State v. Dugan, 

the Montana Supreme Court held that the Privacy in Communications statute, 

which made “’use of obscene, lewd, or profane language . . . prima facie 

evidence of an intent to terrify, intimidate, threaten, harass, annoy, or offend’ 

with no regard to the circumstances and facts of the particular case” was 

facially overbroad and struck the offending portion.  Dugan, ¶¶ 61-63.  The 

Court did not invalidate the entire statute.   
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The Montana Supreme Court is reluctant to “strike down a statute on its 

face where there were a substantial number of situations to which it might be 

validly applied.”  Lance, 222 Mont. at 101, 721 P.2d at 1265. Thus, even if 

there are marginal applications in which a statute would infringe on First 

Amendment values, facial invalidation is inappropriate if the "remainder of the 

statute . . . covers a whole range of easily identifiable and constitutionally 

proscribable . . . conduct . . ."  Id. 

The Montana Supreme Court directly addressed the constitutionality of 

§ 45-7-102 and the overbreadth doctrine in Spottedbear. The Court stated “§ 

45-7-102(1)(a)(i), MCA, serves a plainly legitimate purpose—to deter people 

from threatening harm to a public servant in order to influence that person's 

actions as a public servant.”  In Spottedbear the Court found that defendant’s 

trial counsel may reasonably have concluded that an overbreadth challenge 

would have been unsuccessful.  Id., ¶ 17.  The Court explained that it should 

be a “high hurdle” to show how 45-7-102 adversely affected the rights of 

others in a real or substantive way.  Id., ¶ 18.   

 Here, Defendant erroneously asserts that Montana Code Annotated § 

45-7-102 is so broad that it criminalizes a concerned citizen telling a city 

council member he will not support him or her if they do not vote in a certain 

way.  Defendant draws this conclusion without any basis in law or rational 

argument.  Similarly, without any support, Defendant argues that a person 

could be criminally charged for posting a critical op-ed in a newspaper.  There 

is absolutely no possibility of such an offense in any reading of § 45-7-102.  

The defendant in Spottedbear tried a similar tactic pointing to “hypothetical 

remote situations in which the statute could be applied unconstitutionally.” 

Spottedbear, ¶ 18.  The mere fact that an attorney can “conceive of some 

impermissible applications of the statute” is insufficient to demonstrate that 
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the statute is unconstitutional.  Id.  Defendant’s examples—which are clearly 

protected free speech—are not even remotely contemplated under § 45-7-

102, and are certainly not analogous to the issues here.   

A statute may be overbroad if, for example, it outlawed any curse words 

from being spoken before a public body without providing a required mental 

state.  See Black and Dugan.  But Montana Code Annotated § 45-7-102 does 

no such thing.  It makes it illegal only to threaten harm with the purpose to 

influence another public servant, party official, or voter.  A “threat” under 

Montana criminal law and relevant to this case “means a menace, however 

communicated, to. . . inflict physical harm on the person threatened or any 

other person or property.”  Mont. Code Ann. § 45-2-101(76)(a).  The definition 

of threat includes other methods of making a threat, but none of them could 

be construed to ever punish a person for simply disagreeing with a public 

official, not voting for someone, or publishing a critical op-ed in a newspaper.  

Disagreeing with a person, voting against them, or writing a critical op-ed is 

clearly constitutional and in no way prohibited by § 45-7-102.   

It is fundamentally, crystal clear under both U.S. and Montana law that 

any citizen can express their disapproval or disagreement of a public official 

or their opinions.  Any citizen can engage with his or her government and 

disagree, express themselves, provide public comment, be angry, emotional, 

upset or frustrated about policy decisions—all within constitutional 

parameters as protected free speech.  Not only is such expression allowed, 

but it is fundamentally necessary to the functioning of our democracy.  But 

equally necessary is that all constituents and public officials be able to 

engage in vigorous debate and have disagreements without fear for their own 

safety or safety of their families.  That is the line that was crossed here.   

  The Improper Influence statute is in place to achieve an important 
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policy objective—to assure that engagement in government without fear for 

one’s safety.  It is not facially overbroad and the Motion to Dismiss should be 

denied on this issue. 

ii. The Improper Influence Statute is not overbroad as applied.   
 

There are situations where a statute can be facially valid, but 

unconstitutional as applied.  This is not one of those circumstances.  

The Montana Supreme Court has held that constitutional challenges 

based on the overbreadth doctrine should be dealt with on a case-by-case 

analysis of the “fact situations where the statute is assertedly being applied 

unconstitutionally.”  Lilburn, 265 Mont. at 270, 875 P.2d at 1043.  In 

Spottedbear, the defendant had threatened to kill a police officer, his 

pregnant wife, and his family.  Spottedbear, ¶ 4.  He was convicted of 

improper influence along with two other charges.  Id., ¶ 6.   The Supreme 

Court analyzed and rejected constitutional challenges based on the 

overbreadth doctrine.  Id., ¶ 19.  While the issue in Spottedbear was whether 

defendant’s attorney should have raised a constitutional challenge to § 45-7-

102 in district court, the Supreme Court was “unpersuaded” that failing to 

raise it was a mistake.  Id., ¶ 17.  The Court found the Statute had a plainly 

legitimate sweep and the hypothetical situations presented by defense 

counsel on appeal were irrelevant.  Id., ¶ 19.  

 Montana Code Annotated § 45-7-102 (improper influence) is also 

similar to Montana Code Annotated § 45-5-203 (intimidation).  Both statutes 

concern threats being communicated to do or not do a certain thing.  The 

Montana Supreme Court has consistently held the Intimidation statute to be 

“plainly legitimate” and “not unconstitutionally overbroad.”  State v. Ross, 269 

Mont. 347, 356, 889 P.2d 161, 166 (1995); see also State v. Cleland, 246 

Mont. 165, 171, 803 P.2d 1093, 1096 (1990) (threats made under 
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circumstances that reasonably tended to produce a fear that the threats 

would be carried out are not protected under the constitutional principles of 

free speech); Lance, 222 Mont. 92, 721 P.2d 1258 (threats of the kind 

prohibited by the Intimidation statute are not speech protected by the First 

Amendment); State v. Wurtz, 195 Mont. 226, 636 P.2d 246 (1981) 

(Intimidation statute was not unconstitutional as applied to a defendant who 

threatened to rape a pedestrian after she had seen him following her).   

 Defendant asserts that nothing was said or done at a City Council 

meeting that constituted a “true threat.”  Again, Defendant is attempting to 

argue the merits of this case in a motion to dismiss to circumvent a jury.  

While this argument is inappropriate for briefing, it is also wrong.  It is not 

Defendant’s public comment at a City Council meeting that is against the law.  

It is threatening to “eliminate” from the “fabric of reality” those people that he 

disagrees with; it is threatening to exterminate people; it is ending a video 

after complaining about the City Council and its actions (among other things) 

and stating they will submit and die.  These are Defendant’s own words.  

 Montana Code Annotated § 45-7-102 is not overbroad.  Defendant’s 

Motion must be denied on this point.   

C. Montana Code Annotated § 45-7-102 is neither facially vague 
nor vague as applied to Defendant.   

 

“A vagueness challenge to a statute may be maintained under two 

different theories: (1) because the statute is so vague that it is rendered void 

on its face; or (2) because it is vague as applied in a particular situation.”  

Dugan, ¶ 66.  A statute is void on its face "if it fails to give a person of 

ordinary intelligence fair notice that his contemplated conduct is forbidden."  

Id., ¶ 67.  

Defendant’s argument on vagueness is best characterized as another 
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factual dispute about what the State may prove at trial.  While Defendant 

correctly identifies the standards for evaluating the concept of vagueness in a 

constitutional challenge, the Defendant’s actual argument fails to specify how 

Montana’s Improper Influence statute is void for vagueness or as applied.  

Defendant asserts that it is unclear how the term “purpose to influence” will 

be applied in this case.  Defendant notes that the State will have to prove 

beyond a reasonable doubt that the Defendant threatened public officials and 

that he did so with the purpose to influence someone.  Citing Spottedbear, ¶ 

23 and §45-2-101(65).  Neither of these assertions are a valid constitutional 

challenge based on vagueness.   

All Defendant is arguing is that he does not believe the State can prove 

the elements of the offense at trial. That is a factual matter for a jury, not a 

conclusion of law to be decided upon in a motion to dismiss.   

The Montana and U.S. Supreme Courts have specified that if the 

challenged statute is reasonably clear in its application to the conduct of the 

person bringing the challenge, it cannot be stricken on its face for vagueness.  

State v. Nye, 283 Mont. 505, 514, 943 P.2d 96, 102 (1997), citing Village of 

Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 497 (1982).  

In State v. Nye, the Montana Supreme Court dealt with a challenge to 

Montana’s malicious intimidation statute which makes it a criminal offense to 

purposely or knowingly, with the intent to terrify, intimidate, threaten, harass, 

annoy, or offend: cause bodily injury to another, reasonable apprehension of 

bodily injury in another, or damage to property.  Nye, 283 Mont. at 513, 943 

P.2d at 101; § 45-5-221.  The Court found that terms like “annoy” and “offend” 

have commonly understood meanings.  Nye, 283 Mont. 505, 513, 943 P.2d 

96, 101 (1997).  The Court presumed that a reasonable person of average 

intelligence would comprehend their meaning.  Id.  The Court also clarified 
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that the statute only punished a person when it was their intent to annoy or 

offend another person.  Id., 283 Mont. at 514, 943 P.2d at 102.   

For vague-as-applied challenges, a court must determine whether the 

statute in question provides a person with "actual notice" and whether it 

provides "minimal guidelines" to law enforcement.  Dugan, ¶ 67.  “To 

determine whether the challenged statute provides "actual notice," courts 

examine the statute in light of the defendant's conduct to determine if the 

defendant reasonably could have understood that the statute prohibited such 

conduct.”  Id.  The requirement of a mental state to do a prohibited act can 

render an otherwise vague or indefinite statute constitutional. Id., ¶ 70.   

Here, the relevant portions of §45-7-102 state: 

(1) A person commits an offense under this section if the person 
purposely or knowingly: 

(a) (i) threatens harm to any person, the person's spouse, 
child, parent, or sibling, or the person's property with the 
purpose to influence the person's decision, opinion, 
recommendation, vote, or other exercise of discretion as a 
public servant, party official, or voter; 

(emphasis added).  This statute provides actual notice to any reasonable 

person of average intelligence that threats to harm with the requisite mental 

state are prohibited.   

 This is an as-applied challenge and Defendant is alleging that the State 

cannot prove that the threats were made with a conscious object to influence 

a public official.  Thus, additional context must be provided to the Court.  The 

assertions below are matters that may be proved at trial.  

 At a November 2019 Missoula City Council meeting Defendant gave 

public comment. See Def.’s Br. n. 1.  He told the City Council that a majority 

of them had betrayed their country and community and he wanted them to 

see in his eyes what he thought about each and everyone of them. He told a 
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story, a parable, then screamed into the microphone.  He continued to yell 

that the City Council had sold out the community, wrecked the community.  

The disruptive outburst resulted in the meeting being adjourned until he could 

calm down.     

 Then in a video believed to have been made on or about December 19, 

2019, Defendant made the following statements and threats:  

I’ve witnessed now of those same disgusting putrid sacks of 
shit people coming in and buying up my backyard and 
commercializing life to humans.  It’s gross.  It’s absolutely one of the 
most disgusting things I’ve experienced in my life.  The entire City 
Council has sold out Missoula to the highest bidder and what’s going 
to happen to the people that had wronged everyone don’t step aside 
and put their tails between their legs and run, because over the next 
year, all those people who have wronged others who have 
discriminated against others because of class, race, gender or 
creed…will be eliminated.  
  And I always wonder if they even knew what the heck they 
were creating when they created men like me and people like me.  
The Japanese samurai attribute the life of a man to the creation of a 
katana.  And should that sword not do its duty then it is discarded 
and forged anew.  And the essence of my spirit and my soul was 
pure and given over and over…I had been humiliated by my military 
service.  I am humiliated that I gave my life and dedication to a 
group, an entity of disgusting filthy pedophile murders. That’s all you 
are.  And whether in this life of the next, I will dedicate myself to 
hunting you out and exterminating you. Doesn’t matter where I see 
you. It doesn’t matter at all.  I will be eliminating this wretched fucking 
filth from the human soul.  I am sick and tired of everyday I wake up 
and I’m not even sure if I am going to have food.  I’m not sure if I’m 
going to have the house over my head.  I’m not sure, after I 
murdered for these people who are making trillions and trillions of 
dollars off of this.  They violated my fucking soul and the human spirit 
and then they come and they spit on us and they degrade us and 
they gentrify the places where they steal us from, they uproot us 
from.  The mold us and shape us and send you back and then you’re 
just you are no longer yourself.   

It is the thing that is within me that got me through my 
whistleblowing it was the thing that got me through the military . It 
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was the thing that is before you today.  And I don’t think it’s a thing.  
Some might attribute it to God.  I think that’s ignorant.  Its 
themselves.  And what myself is saying is that all you deserve to be 
eliminated.  And I will do it.  And if you remove me from this life I get 
to choose my next incarnation and I will hunt you down so not even 
the stones will hide you. The very atoms will sing out your presence 
to me and I will eliminate you from the fabric of reality and you will 
never see another life again.  That is my promise. If you had been 
true to me you will escape the fire.  But every single one of you have 
wronged another human being and have made them more 
miserable, I wish you to feel everything you have ever made another 
person have to suffer through.  I don’t wish death upon anyone. 
Death will come to everyone.  I wish you a very long life…This is 
what I am preparing my soul to do on this solstice.  You have taken 
everything from me.  You have taken my son from me.  You have 
taken my dignity.  You have wrecked my community.  You have 
wrecked my family.  And I will stand as myself before all of creation 
and you will move and you will submit and you will die.2   

 
(emphasis added).  

Then, in January, Defendant again gave comment to the City Council. 

See Def.’s Br. n. 2.  He brought a stick, several feet long, to the table to 

speak.  Defendant repeatedly said he did not feel safe.   He held up the stick.  

He said he swore an oath to not kill another human being again.  He said it 

was just a stick, but it was carved in a tool that was specifically created to end 

another human being’s life.   He gave further comment regarding policy 

choices of the City Council.  He said you cannot use an imperfect tool to do a 

correct job.  He said the tool could end people’s lives in ways that were worse 

than death.   

Here, a threatening video, bookended by menacing and disruptive 

 

 
2 https://www.youtube.com/watch?v=k9Y5dGe_3i0.  The State acknowledges that there may be minor typographical or 
punctuation errors in the transcription of this video.  There are minor deletions noted in ellipses. The video in its entirety 
is located at the link above.  Furthermore, the State is compelled to cite to this language because the Defendant has 
raised the unconstitutional as-applied challenge. However, it is the States’ position that all factual matters should be left 
to the trier of fact.    
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conduct at public meetings is clearly conduct that falls under the prohibitions 

in § 45-7-102.  Defendant has not demonstrated how the statute is vague as 

applied to Defendant.  His conduct clearly falls under the statute’s language 

and purpose.  To the extent Defendant has raised an issue regarding whether 

Defendant was directing these threats to specific individuals, that is a 

question for the jury.    

CONCLUSION 

Defendant’s Motion must be denied.  There is no defective charging 

process.  The State provided an Affidavit of Probable Cause which articulates 

a probability that Defendant committed the offense of Improper Influence in 

Official and Political Matters.   

Furthermore, Defendant’s conduct and words are not within the 

confines of constitutionally protected free speech.  Threats and fighting words 

like those spoken by Defendant are not protected.  The Improper Influence 

statute is neither overbroad nor vague as applied to Defendant.   

Accordingly, Defendant’s Motion to Dismiss must be denied.   

 
DATED this 28th day of February, 2018. 

         
      _/s/ Matt Jennings________________ 

      Matt Jennings 
      Deputy County Attorney 
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Fourth Judicial District
Missoula County Courthouse
Missoula, Montana 59802
Telephone: (406) 258-4780

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY

STATE OF MONTANA,

and
Brandon Bryant,

Plaintiff,

Defendant,

Dept. No. 5
Cause No. DC-20-70

OMNIBUS HEARING
MEMORANDUM

The Prosecutor and the Defendant's counsel, by signing this memorandum,
acknowledge that they have both read the omnibus hearing statute, MCA 46-13-110,
and are now prepared to discuss any pretrial matters in addition to and including
those matters listed in MCA 46-13-110. Our discussion of and subsequent agreement
on these pretrial matters is summarized by this memorandum.

I. DISCOVERY

1. In compliance with MCA 46-15-322, the State shall immediately and on
a continuing basis:

a. Disclose the names, addresses and statements of the State's
witnesses (including experts) that the State may call as witnesses in
their case-in chief.

b. Disclose and make available for inspection all physical or
documentary evidence in the State's possession that the State may
use at trial or which was obtained from or belonged to the
Defendant.

c. Disclose all oral, written or recorded statements made by Defendant
to investigating officers or to third persons.

OMNIBUS HEARING MEMORANDUM 1
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d. Disclose all exculpatory evidence known to the State, including
evidence that would tend to reduce the Defendant's potential
sentence.

2 In compliance with MCA 46-15-323, the Defendant shall, 30 days after
arraignment, and on a continuing basis:

a. Disclose the names, addresses and statements of the Defendant's
witnesses (including experts) that the Defendant may call in their
case-in-chief.

b. Disclose and make available for inspection all physical or
documentary evidence in the Defendant's possession that may be
used at trial.

3. Initial discovery shall be completed by: Complete and ongoing. 
Discovery disputes shall be raised no later than twenty-one (21) days
prior to trial (or at the time of the final pre-trial, whichever is earlier);

II. CO-DEFENDANT(S)

The Defendant states that there   is is not a co-
defendant in this case. The name(s)/cause number(s) of the co-
defendant(s) is/are

Co-Defendant 
is represented by 

Co-Defendant 
is represented by 

III. FITNESS TO PROCEED

The Defendant's fitness to proceed is at issue: ( )Yes ~~~~~~~If yes:

a. A psychiatric examination of the Defendant shall be conducted by
(the State Hospital) 
Name of Psychiatrist:  

b. Further orders:

OMNIBUS HEARING MEMORANDUM 2
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IV. INFORMANT, AND SURVEILLANCE

INFORMANT: The State declares that a confidential informant was
involved )Yes (X)No. If yes:

The Informant will be called as a witness: ( )Yes ( )No
The State has disclosed the informant's identity: ( )Yes ( )No
The State will disclose the Informant's identity by:  

ELECTRONIC SURVEILLANCE: The State declares there has been
electronic surveillance of the Defendant or his premises: ( )Yes (X)No. If yes:
All material obtained by electronic surveillance has been supplied to the
Defendant.

INVESTIGATIVE SUBPOENA: The State declares that an investigative
subpoena has been executed: ( )Yes (X)No — not at the time of this Omni.

All material obtained by the investigative subpoena has been supplied to
the Defendant )Yes ( )No.

V. SUPPRESSION MOTIONS

1. The Defendant moy6s, pursuant to MCA 46-13-302, to suppress
physical evidence: ( )Yes (Co. If yes:  

The Defendant's statement of facts and brief filed by: 
The State's brief filed by:  
The Defendant's reply brief filed by: 

2. The Defendant moves, purs nt to MCA 46-13-301, to suppress
Defendant's admission or confession: )Yes ( ) No If yes:

9'The Defendant's brief filed by: 
The State's brief filed by:  , 
Defendant's reply brief by:  

(NOTE: The motions will be deemed submitted without a hearing unless a
Request for Hearing is submitted prior to the end of the briefing period.)

OMNIBUS HEARING MEMORANDUM 3



1

2

3

4

5

6

7

9

10

11

12

13

14

15

16

17

18

19

20

VI. OTHER CRIMES, WRONGS OR ACTS/TRANSACTION EVIDENCE

The State intends to introduce evidence of other crimes, wrongs, or acts,
or transaction evidence pursuant to Rule 404, M.R.E.: (X)Yes ( )No

Related to past threats.

If yes, the State declares that all such evidence has been disclosed to

counsel for Defendant through the normal discovery process.

1. The Defendant m y fi a brief opposing the use of any such
evidence by:

2. The State's response brief due on:  ,r
3. The Defendant's reply brief due on:  

(NOTE: The motions will be deemed submitted without a hearing unless a
Request for Hearing is submitted prior to the end of the briefing period. If and
only if such evidence is discovered later, the exclusion of the evidence may be
addressed in a motion in limine)

VII AFFIRMATIVE DEFENSES

The Defendant is aware of the time limits imposed by MCA 46-15-323 in
which Defendant may assert certain defenses.

1. The Defendant will assert an affirmative defens Yes ( )No
If yes, the affirmative defense is:  Al —1-ci(e/t 1--1

2. The Defendant will introduce evidence of good character: /)Yes ( )No

3. The names and addresses of all witnesses to be called in support of
any affirmative defense or good character, together with all writte rep its or
statements made by them shall be furnished to the State by:  

4. The State shall furnish the Defendant with the names and addresses of
all witnesses the State intends to call, to rebut the Defendant's affirmative
defense or good character, by:  "FlAolit 

OMNIBUS HEARING MEMORANDUM 4



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

VIII MOTIONS BY THE STATE

The State has pretrial motions: ( )Yes (X)No If yes: These motions are:

(a)

(b)  

The State's brief filed by: 
The Defendant's brief filed by: 
The State's reply brief filed by:  

(NOTE: The motions will be deemed submitted without a hearing unless a
Request for Hearing is submitted prior to the end of the briefing period.)

IX. MOTIONS BY HE DEFENDANT

The Defendant has pretrial motions: ( es

'
 ( )No If yes:

These motions are: OA CH )iA___ ,)\-.-v1,11,-----5)
The Defendant's brief filed by: (3 9/ 
State's response filed by:  
The Defendant's reply brief file by:  3 34a-0

(NOTE: The motions will be deemed submitted without a hearing unless a
request for Hearing is submitted prior to the end of the briefing period.)

X. PERSISTENT FELONY OFFENDER

Pursuant to MCA 46-13-108, the State will give notice, by separate

pleading, if the State seeks to have the Defendant sentenced as a Persistent

Felony Offender.

ti
-1.0LA

Ff\AA,

OMNIBUS HEARING MEMORANDUM 5
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Xl. MENTAL DISEASE OR DISORDER ISSUE

Except for good cause shown concerning fitness to proceed, any mental
disease or disorder issue shall be disclosed and discussed at the time of the
signing of this omnibus form.

  Neither party has a mental disease or disorder issue concerning
the Defendant and no examination pursuant to MCA 46-14-201 will be
requested or conducted.

 Yes, the State Defendant has a mental disease or
disorder issue. This issue shall be brought to the Court's attention by a motion
at the time of the Omnibus hearing so that an examination pursuant to MCA 46-
14-201 can be ordered.

XII. TRIAL PROCEDURE

1 Expected length of trial is:  4  days.

2. The Court will draw a panel consisting of  100  prospective jurors.

The State waives any right to be present at the drawing and agrees
that the panel may be drawn from those individuals who have
returned their juror questionnaires: ( x )Yes ( )No.

Defendant waives any right to be present at the drawing:
(V Yes ( )No.

Defendant agrees that the panel may be drawn Tom those individuals
who have returned their juror questionnaires: )Yes ( )No.

3. All motions in limine shall be filed and fully briefed not later than
 days prior to trial unless upon good cause shown (or at the
time of the final pre-trial, whichever is earlier).

4. All standard jury instructions shall be filed prior to voir dire.
Additional instructions will be submitted on a showing of good
cause.

5. Appropriate Disposition Date: tU,A.,/,10. \r-i - -(A Croy

OMNIBUS HEARING MEMORANDUM 6
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FKDUJLQJ�GRFXPHQW�QHHG�EH�DFFRPSDQLHG�E\�DGGLWLRQDO�YHULILFDWLRQ�WKDW�WKH�YLGHR�LV�ZKDW�LW�

SXUSRUWV�WR�EH��,Q�WKH�LQVWDQW�FDVH��VXFK�LQYHVWLJDWLRQ�ZRXOG�KDYH�HDVLO\�VKRZHG�WKDW�WKH�YLGHR�LQ�

TXHVWLRQ�ZDV�QRW�GLVWULEXWHG�E\�%UDQGRQ�%U\DQW��EXW�E\�5LFN�5\QHDUVRQ�RU�VRPH�RWKHU�

LQGLYLGXDO��7KLV�HUURU�LQ�WKH�FKDUJLQJ�GRFXPHQW�LV�QRW�RQO\�YLWDO�LQ�VKRZLQJ�WKH�ODFN�RI�UHOLDELOLW\�

RI�WKH�FKDUJLQJ�GRFXPHQWV��EXW�DOVR�EHFDXVH�LW�EULQJV�LQWR�TXHVWLRQ�ZKHWKHU�LW�DFWXDOO\�DOOHJHV�D�

FULPH��(YHQ�WKRXJK�VWULFW�DGKHUHQFH�WR�WKH�UXOHV�RI�HYLGHQFH�LV�QRW�UHTXLUHG��YLGHRV�SXOOHG�IURP�

VRFLDO�PHGLD�ZLWKRXW�FRQWH[W�VKRXOG�EH�YLHZHG�ZLWK�VNHSWLFLVP�DQG�UHTXLUH�DGGLWLRQDO�

YHULILFDWLRQ��+DVWLO\�FKDUJLQJ�FULPLQDO�RIIHQVHV�IRU�YLGHRV�IRXQG�RQ�VRFLDO�PHGLD�SODWIRUPV�

ZLWKRXW�DGGLWLRQDO�LQYHVWLJDWLRQ�DQG�YHULILFDWLRQ�XQGHUPLQHV�WKH�SXUSRVH�RI�WKH�UHOLDELOLW\�

UHTXLUHPHQW�HVSRXVHG�LQ�Gerstein v. Pugh.�
�

��³0U��%U\DQW¶V�<RX7XEH�DFFRXQW�XVHUQDPH�LV�3LFN�<RXU%DWWOHV��VLF��DQG�D�VHDUFK�RI�YLGHRV�KH�SRVWHG�XQGHU�WKDW�
XVHU�QDPH������´�
��³7KLV�YLGHR��<RXU�+RQRU��LV�SRVWHG�RQ�D�ZHEVLWH�FDOOHG�³3LFN�<RXU�%DWWOHV�´�7KH�6WDWH�ZLOO�FRQFHGH�WKDW�WKHUH�KDYH�
EHHQ�YLGHRV�SRVWHG�RQ�WKH�ZHEVLWH�VLQFH�0U��%UDQGRQ�±�0U��%U\DQW�ZDV�DUUHVWHG��7KLV�LV�D�ZHEVLWH�EHLQJ�PDLQWDLQHG�
E\�DQRWKHU�SHUVRQ�´��
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,I��DV�WKH�6WDWH�FODLPV��WKH�FKDUJLQJ�GRFXPHQWV�FRPSO\�ZLWK�0RQWDQD�VWDWXWRU\�VFKHPH�

DQG�EDVLF�UHTXLUHPHQWV�RI�UHOLDELOLW\��WKHQ�WKH�0RQWDQD�VWDWXWRU\�VFKHPH�GRHV�QRW�PHHW�EDVHOLQH�

UHTXLUHPHQWV�RI�UHOLDELOLW\�UHTXLUHG�E\�Gerstein v. Pugh��,I�WKH�6WDWH�LV�FRPSO\LQJ�ZLWK�WKH�

VWDWXWRU\�VFKHPH�DQG�VWLOO�KDV�FOHDU�GHILFLHQFLHV�LQ�WKH�DIILGDYLW�WKDW�FRXOG�KDYH�EHHQ�UHPHGLHG�E\�

DGGLWLRQDO�LQYHVWLJDWLRQ��WKHQ�WKH�FKDUJLQJ�SURFHVV�LV�FOHDUO\�GHILFLHQW�DV�D�ZKROH��7KH�6WDWH�

XWLOL]HG�XQYHULILHG�DOOHJDWLRQV�WKDW�WXUQHG�RXW�WR�EH�IDOVH�DQG�LW�UHVXOWHG�LQ�WKH�&RXUW�GHSULYLQJ�

'HIHQGDQW�RI�KLV�OLEHUW\�XQGHU�IDOVH�RU�LQDFFXUDWH�SUHWHQVHV���

6HFRQG��WKH�6WDWH¶V�IDFWXDO�HUURU�LQ�WKH�FKDUJLQJ�GRFXPHQW�KLJKOLJKWV�WKDW�WKHUH�LV�QRW�

SUREDEOH�FDXVH�RI�DQ\�RIIHQVH��'HIHQGDQW�LV�FKDUJHG�ZLWK�7KUHDWV�DQG�,PSURSHU�,QIOXHQFH�LQ�

3ROLWLFDO�0DWWHUV�ZKLFK�UHTXLUHV�WKH�6WDWH�WR�SURYH�WKDW�KH��D��WKUHDWHQHG�WR�KDUP�D�VSHFLILF�

SHUVRQ�RU�JURXS�RI�SHRSOH���E��WKDW�'HIHQGDQW�GLG�VR�ZLWK�WKH�SXUSRVH�WR�LQIOXHQFH�WKH�SROLWLFDO�

DFWLRQ�RI�WKDW�RIILFLDO��DQG��F��GLG�VR�SXUSRVHIXOO\�RU�NQRZLQJO\��0&-,�������D����������+HUH��WKH�

6WDWH¶V�HUURQHRXV�VWDWHPHQW�WKDW�'HIHQGDQW�RSHUDWHG�WKH�<RX7XEH�SDJH�QHJDWHV�WKH�ILUVW�HOHPHQW��

HYHQ�ZLWK�WKH�ORZ�WKUHVKROG�RI�SUREDEOH�FDXVH��,Q�RUGHU�WR�WKUHDWHQ�D�SROLWLFDO�RIILFLDO�ZLWK�WKH�

VSHFLILF�LQWHQW�WR�LQIOXHQFH�WKHLU�SROLWLFDO�DFWLYLW\��WKH�WKUHDW�QHHG�EH�FRQYH\HG�WR�WKDW�RIILFLDO��

+HUH��WKH�RQO\�FRQYH\DQFH�DOOHJHG�LV�E\�WKH�RSHUDWRU�RI�3LFN�<RXU�%DWWOHV��ZKLFK�WKH�6WDWH�

LQLWLDOO\�FODLPHG�WR�EH�'HIHQGDQW��\HW�KDV�VLQFH�DGPLWWHG�LV�D�WKLUG�SDUW\��$V�VXFK��EDVHG�RQ�WKH�

FKDUJLQJ�GRFXPHQWV��WKHUH�LV�QR�FRQYH\DQFH�RI�D�WKUHDW�E\�'HIHQGDQW��ZKLFK�LV�IDWDO�WR�WKH�

6WDWH¶V�FKDUJLQJ�WKHRU\��

7R�DQDORJL]H��WKH�FLUFXPVWDQFHV�DUH�DNLQ�WR�DQ�DGROHVFHQW�FKLOG�ZULWLQJ�LQ�D�MRXUQDO�WKDW�

KH�ZLOO�SXQFK�KLV�WHDFKHU�LI�KH�GRHV�QRW�OHW�WKHP�KDYH�UHFHVV�RQ�)ULGD\��7KHQ��WKH�FKLOG�OHDYHV�

WKDW�MRXUQDO�LQ�DQ�XQVHFXUH�ORFDWLRQ��$�WKLUG�SDUW\�ZDONV�E\��VHHV�WKH�MRXUQDO��DQG�RSHQV�WKH�

MRXUQDO�WR�UHDG�ZKDW�WKH�FKLOG�ZURWH�DERXW�KLV�WHDFKHU��7KH�WKLUG�SDUW\�WKHQ�VKRXWV�WR�WKH�HQWLUH�

VFKRRO�ZKDW�KH�UHDG�LQ�WKH�MRXUQDO��7KH�LQLWLDO�FKLOG��ZKR�ZURWH�LQ�WKH�MRXUQDO��GLG�QRW�FRQYH\�KLV�

VSHHFK�WR�WKH�WHDFKHU��DQG�WKHUHE\�GLG�QRW�FRPPLW�DQ\�WKUHDW��$OWKRXJK�WKH�FRQWHQW�WKHUHLQ�PD\�

EH�FRQFHUQLQJ�WR�WKH�WHDFKHU��LW�ZDV�QRW�D�WKUHDW�EHFDXVH�LW�ZDV�QRW�FRQYH\HG��DQG�LW�FHUWDLQO\�ZDV�

QRW�FRQYH\HG�ZLWK�WKH�LQWHQWLRQ�RI�GLFWDWLQJ�ZKHWKHU�WKHUH�ZLOO�EH�UHFHVV�RQ�)ULGD\��

+HUH��'HIHQGDQW�GLG�QRW�FRQYH\�WKH�WKUHDW�WR�WKH�LQWHQGHG�DXGLHQFH�ZLWK�WKH�SXUSRVH�WR�

LPSDFW�WKHLU�SROLWLFDO�DFWLYLW\��%\�WKH�6WDWH¶V�RZQ�DGPLVVLRQ��LW�LV�XQFOHDU�ZKR�WKH�IRFXV�RI�

'HIHQGDQW¶V�DOOHJHG�FRPPHQWV�ZHUH�GLUHFWHG�WRZDUGV���see $IILGDYLW��DW�S��������³>Z@KLOH�LW�LV�

XQFOHDU�ZKR�KH�LV�QH[W�UHIHUULQJ�WR�>VLF@�WKH�YLGHR����������$GGLWLRQDOO\��WKH�6WDWH�KDV�VLQFH�DGPLWWHG�
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WKDW�'HIHQGDQW�GLG�QRW�HYHQ�GLVWULEXWH�WKH�YLGHR��WKHUHE\�QHJDWLQJ�DQ\�SUREDEOH�FDXVH�WKDW�KH�

LQWHQWLRQDOO\�FRQYH\HG�WKH�PHVVDJH�WR�WKH�LQWHQGHG�DXGLHQFH�ZLWK�WKH�LQWHQW�WR�LQIOXHQFH�LWV�

SROLWLFDO�DFWLYLW\��$V�VXFK��WKH�FDVH�VKRXOG�EH�GLVPLVVHG�IRU�ODFN�RI�SUREDEOH�FDXVH��:LWKRXW�WKH�

FRQYH\DQFH�WR�WKH�LQWHQGHG�DXGLHQFH��DQ\�VWURQJO\�ZRUGHG�FULWLFLVP��HYHQ�LI�FRQWHPSODWLYH�RI�

YLROHQFH��GRHV�QRW�FRQVWLWXWH�D�WKUHDW�XQGHU�WKH�0RQWDQD�VWDWXWH��2I�QRWH��'HIHQGDQW�LV�QRW�

FRQFHGLQJ�WKDW�DQ\�VWDWHPHQWV�PDGH�LQ�DQ\�YLGHRV�IRXQG�RQ�D�VRFLDO�PHGLD�SODWIRUP�ZHUH�PDGH�

E\�KLP�RU�WKDW�'HIHQGDQW�HYHU�DGYRFDWHG�IRU�YLROHQFH��

7KLUG��LW�WULJJHUV�D�Franks�DQDO\VLV��,I�D�ZDUUDQW�DIILGDYLW�FRQWDLQV�D�VWDWHPHQW�WKDW�LV�

GHPRQVWUDWHG�WR�EH�ERWK�IDOVH�DQG�LQFOXGHG�E\�DQ�DIILDQW�ZLWK�UHFNOHVV�GLVUHJDUG�IRU�WKH�WUXWK��WKH�

ZDUUDQW�LV�LQYDOLG��Franks v. Delaware, ����8�6��������������$OWKRXJK�Franks�VSHFLILFDOO\�

DGGUHVVHV�VHDUFK�ZDUUDQW�DSSOLFDWLRQV��LW�LV�DSSURSULDWH�LQ�WKH�VXEMHFW�FDVH�EHFDXVH�WKH�DIILGDYLW�

VXEPLWWHG�E\�WKH�6WDWH�ZDV�UHOLHG�XSRQ�E\�WKH�&RXUW�WR�PDNH�D�GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH��

MXVW�DV�D�ODZ�HQIRUFHPHQW�RIILFHU�ZRXOG�GR�LQ�UHTXHVWLQJ�D�VHDUFK�ZDUUDQW��7KH�FDVH�LV�DUJXDEO\�

PRUH�UHOHYDQW�EHFDXVH��UDWKHU�WKDQ�DQDO\]LQJ�ODZ�HQIRUFHPHQW¶V�VZRUQ�VWDWHPHQWV��DW�LVVXH�LQ�WKH�

VXEMHFW�FDVH�DUH�WKH�VZRUQ�VWDWHPHQWV�SXW�IRUWK�E\�D�PHPEHU�RI�WKH�6WDWH�%DU�RI�0RQWDQD��DQG�

2IILFHU�RI�WKH�&RXUW��DQG�WKH�ZLHOGHU�RI�SURVHFXWRULDO�GLVFUHWLRQ��RQH�RI�WKH�PRUH�LQIOXHQWLDO�

SRZHUV�LQ�WKH�FULPLQDO�MXVWLFH�V\VWHP��,I��XQGHU�Franks��WKHUH�LV�DQ�DOOHJDWLRQ�RI�UHFNOHVV�

GLVUHJDUG�IRU�WKH�WUXWK��WKH�DOOHJDWLRQV�PXVW�EH�DFFRPSDQLHG�E\�D�VWDWHPHQW�RI�VXSSRUWLQJ�UHDVRQV�

DQG�WKH�VWDWHPHQW�LQ�WKH�$IILGDYLW�PXVW�EH�H[FLVHG��Id. �

+HUH��WKHUH�DUH�WZR�PDLQ�VWDWHPHQWV�WKDW�UHIOHFW�D�UHFNOHVV�GLVUHJDUG�IRU�WKH�WUXWK�DQG�PXVW�

EH�H[FLVHG�IURP�WKH�$IILGDYLW�RI�SUREDEOH�FDXVH��)LUVW��DV�PHQWLRQHG��WKH�6WDWH�KDV�DOUHDG\�

FRQFHGHG�WKH�LQDFFXUDF\�RI�WKH�FODLP�WKDW�'HIHQGDQW�RSHUDWHV�WKH�3LFN�<RXU�%DWWOHV�<RX7XEH�

SDJH��'HVSLWH�D�SROLFH�UHSRUW�WKDW�VXJJHVWHG�WKDW�3LFN�<RXU�%DWWOHV�ZDV�UXQ�E\�D�WKLUG�SDUW\��6HH�

([��%�RI���������PRWLRQ���WKH�6WDWH�FRQWLQXHG�WR�DOOHJH�WKDW�'HIHQGDQW�RSHUDWHG�WKDW�<RX7XEH�

SDJH��,Q�VR�GRLQJ��WKH�6WDWH�GHPRQVWUDWHG�UHFNOHVV�GLVUHJDUG�IRU�WKH�WUXWK��)XUWKHU��LQ�VWDWLQJ�WKDW�

'HIHQGDQW�DGPLWWHG�KH�PDGH�the�YLGHR��WKH�6WDWH�DJDLQ�KDG�UHFNOHVV�GLVUHJDUG�IRU�WKH�WUXWK��$V�

VWDWHG�EHORZ��WKHUH�LV�PRUH�WKDQ�RQH�YLGHR��ZKLFK�KDYH�EHHQ�UHIHUHQFHG�E\�WKH�6WDWH�LQ�

VXEVHTXHQW�KHDULQJV��8VLQJ�WKH�ZRUG�³WKH´�SULRU�WR�WKH�YLGHR�LPSOLHV�WKDW�WKHUH�LV�RQO\�RQH�YLGHR�

DQG�WKDW�'HIHQGDQW�DGPLWWHG�WR�PDNLQJ�LW��ZKLFK�LV�DOVR�QRW�DFFXUDWH�DQG�FRQVWLWXWHV�UHFNOHVV�

GLVUHJDUG�IRU�WKH�WUXWK��$V�VXFK��ERWK�VWDWHPHQWV�PXVW�EH�H[FLVHG�IURP�WKH�$IILGDYLW�RI�3UREDEOH�

&DXVH�DQG�WKH�&RXUW�PXVW�GHWHUPLQH�ZKHWKHU�SUREDEOH�FDXVH�H[LVWV��:LWKRXW�WKH�SXUSRVHIXO�DQG�
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NQRZLQJ�GLVWULEXWLRQ�RI�WKH�YLGHR��WKHUH�LV�QRW�SUREDEOH�FDXVH�RI�D�FULPH��$OWKRXJK�Franks�

QRUPDOO\�UHTXLUHV�D�KHDULQJ��'HIHQGDQW�DVNV�WKH�&RXUW�WR�WDNH�MXGLFLDO�QRWLFH�RI�WKH�LQFRUUHFW�

IDFWXDO�VWDWHPHQWV�IRXQG�LQ�WKH�$IILGDYLW�DQG�H[FLVH�WKH�VWDWHPHQWV�IURP�LQ�WKH�$IILGDYLW��:LWKRXW�

WKRVH�VWDWHPHQWV��WKHUH�LV�QR�SUREDEOH�FDXVH�RI�DQ\�RIIHQVH���

�
,,� 7KH�³ILJKWLQJ�ZRUGV´�H[FHSWLRQ�WR�WKH�)LUVW�$PHQGPHQW�GRHV�QRW�DSSO\��

7KH�6WDWH�LQFRUUHFWO\�DUJXHV�WKDW�WKH�³ILJKWLQJ�ZRUGV´�H[FHSWLRQ�WR�SURWHFWHG�VSHHFK�

DSSOLHV�WR�WKH�VXEMHFW�FDVH���

$QDO\]LQJ�ZKHWKHU�DQ�H[FHSWLRQ�WR�WKH�)LUVW�$PHQGPHQW�DSSOLHV�LV�FORXGHG�E\�WKH�

GHILFLHQFLHV�LQ�WKH�FKDUJLQJ�GRFXPHQWV��7KH�,QIRUPDWLRQ�IDLOV�WR�DUWLFXODWH�ZKDW�VSHHFK�LV�

YLRODWLYH�RI�WKH�ODZ��7KH�GDWH�UDQJH��SDLUHG�ZLWK�WKH�$IILGDYLW�RI�3UREDEOH�FDXVH��DSSDUHQWO\�

VXJJHVWV�WKDW�'HIHQGDQW¶V�FRQGXFW�ZDV�FXPXODWLYHO\�FULPLQDO��DQG�LQFOXGHV�UHIHUHQFH�WR�WZR�FLW\�

FRXQFLO�PHHWLQJV�DQG�D�<RX7XEH�YLGHR��6XEVHTXHQW�KHDULQJV�KDYH�OHG�'HIHQGDQW�DQG�FRXQVHO�WR�

LQIHU�WKDW�WKH�<RX7XEH�YLGHR�LV�WKH�DOOHJHG�RIIHQVH���%HFDXVH�RI�WKH�DPELJXLW\�LQ�WKH�FKDUJLQJ�

GRFXPHQWV��'HIHQGDQW�LV�XQDZDUH�RI�ZKDW�VSHHFK�LV�DOOHJHGO\�FULPLQDO��5HJDUGOHVV��WKH�³ILJKWLQJ�

ZRUGV´�H[FHSWLRQ�GRHV�QRW�DSSO\�WR�WKH�<RX7XEH�YLGHR�RU�WR�DQ\�FRPPHQWV�PDGH�LQ�WKH�FLW\�

FRXQFLO�PHHWLQJV���

7KH�³ILJKWLQJ�ZRUGV´�H[FHSWLRQ�GRHV�QRW�DSSO\�WR�WKH�<RX7XEH�YLGHR�EHFDXVH�LW�ZDV�QRW�

D�IDFH�WR�IDFH�FRPPXQLFDWLRQ��³)LJKWLQJ�ZRUGV´�DUH�³WKRVH�ZKLFK�E\�WKHLU�YHU\�XWWHUDQFH�LQIOLFW�

LQMXU\�RU�WHQG�WR�LQFLWH�DQ�LPPHGLDWH�EUHDFK�RI�WKH�SHDFH�´�City of Billings v. Nelson�������07�

��������������0RQW�����������3��G�������TXRWLQJ�Chaplinsky v. State of New Hampshire,�����

8�6���������������6�&W��������������������7KH�ILJKWLQJ�ZRUGV�H[FHSWLRQ�LV�OLPLWHG�WR�IDFH�WR�IDFH�

FRPPXQLFDWLRQV��EHFDXVH�WKH�SXUSRVH�RI�WKH�H[FHSWLRQ�LV�WR�IRUELG�ZRUGV�WKDW�KDYH�D�³GLUHFW�

WHQGHQF\�WR�FDXVH�DFWV�RI�YLROHQFH�´�Dugan��DW�������TXRWLQJ�Chaplinski������8�6��DW���������

6�&W��DW�������2I�QRWH��WKH�YLROHQFH�FRQWHPSODWHG�LV�QRW�JHQHUDO�YLROHQFH��EXW�UDWKHU�D�YLROHQW�

UHVSRQVH�RU�³EUHDFK�RI�WKH�SHDFH�E\�WKH�DGGUHVVHH�´�QRW�WKH�DGGUHVVRU��Id. 7HOHSKRQH�

FRPPXQLFDWLRQV�FDQQRW�EH�ILJKWLQJ�ZRUGV�EHFDXVH�WKHUH�LV�QR�SRVVLELOLW\�WKH�OLVWHQHU�ZLOO�UHDFW�

ZLWK�LPPHGLDWH�YLROHQFH�DJDLQVW�WKH�VSHDNHU��Dugan DW������������

�
��³,�KDYH�QRW�KHDUG�WKH�VWDWH�LQGLFDWH�WKDW�KH�LV�EHLQJ�SURVHFXWHG�IRU�WKH�H[SUHVVLRQ�RI�RU�RWKHU�VWDWHPHQWV�KH�KDV�
PDGH��EXW��UDWKHU��WKH�WKUHDWV�WKDW�ZHUH�HYLGHQW�LQ�WKH�<RX7XEH�YLGHR�ZHUH�WKH�SUHHPLQHQW�FRQFHUQ�RI�WKH�VWDWH�LQ�
EULQJLQJ�WKH�,QIRUPDWLRQ�´��&RXUW��)HE�����7UDQVFULSW������������
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+HUH��WKH�<RX7XEH�YLGHR�LV�DNLQ�WR�D�WHOHSKRQH�FDOO��,Q�Dugan��WKH�&RXUW�KHOG�WKDW�

'XJDQ¶V�VSHHFK�GLG�QRW�IDOO�ZLWKLQ�WKH�³ILJKWLQJ�ZRUGV´�H[FHSWLRQ�EHFDXVH�WKH�FRPPXQLFDWLRQ�

ZDV�RYHU�D�WHOHSKRQH�DQG�QRW�IDFH�WR�IDFH��WKHUHE\�QHJDWLQJ�WKH�SXUSRVH�RI�WKH�H[FHSWLRQ��7KH�

<RX7XEH�YLGHR�VLPLODUO\�ZDV�QRW�D�IDFH�WR�IDFH�FRPPXQLFDWLRQ��7KH�³ILJKWLQJ�ZRUGV´�H[FHSWLRQ�

FDWHJRULFDOO\�GRHV�QRW�DSSO\�WR�FRPPXQLFDWLRQV�YLD�DQ�RQOLQH�PHGLXP�WKDW�ODFN�WKH�SK\VLFDO�DQG�

WHPSRUDO�SUR[LPLW\�FRQWHPSODWHG�E\�WKH�³ILJKWLQJ�ZRUGV´�SURJHQ\��$V�VXFK��WKH�6WDWH¶V�

DUJXPHQW�VKRXOG�EH�GLVUHJDUGHG��

$VVXPLQJ��arguendo��WKDW�WKH�6WDWH�LV�SURVHFXWLQJ�'HIHQGDQW�IRU�KLV�FRPPHQWV�PDGH�

GXULQJ�FLW\�FRXQFLO�PHHWLQJV��WKRVH�FRPPHQWV�DOVR�IDOO�RXWVLGH�RI�WKH�³ILJKWLQJ�ZRUGV´�H[FHSWLRQ��

,Q�QR�VHWWLQJ�DUH�RQH¶V�)LUVW�$PHQGPHQW�ULJKWV�PRUH�DSSDUHQW�DQG�PRUH�HPERGLHG�WKDQ�ZKHQ�

SDUWLFLSDWLQJ�LQ�JRYHUQDQFH�DQG�DGGUHVVLQJ�D�OHJLVODWLYH�ERG\��7KH�8QLWHG�6WDWHV�KDV�D�³SURIRXQG�

QDWLRQDO�FRPPLWPHQW�WR�WKH�SULQFLSOH�WKDW�GHEDWH�RQ�SXEOLF�LVVXHV�VKRXOG�EH�XQLQKLELWHG��UREXVW��

DQG�ZLGH�RSHQ��DQG�WKDW�LW�PD\�ZHOO�LQFOXGH�YHKHPHQW��FDXVWLF��DQG�VRPHWLPHV�XQSOHDVDQWO\�

VKDUS�DWWDFNV�RQ�JRYHUQPHQW�DQG�SXEOLF�RIILFLDOV�´�N.Y. Times Co. v. Sullivan, ����8�6������������

���6��&W�������������������LQWHUQDO�FLWDWLRQV�RPLWWHG���$V�VXFK��SXEOLF�GHEDWH�DQG�FRPPHQWV�

GXULQJ�D�FLW\�FRXQFLO�PHHWLQJ�HPERG\�WKH�VSLULW�RI�WKH�)LUVW�$PHQGPHQW�DQG�WKH�&RXUW�PXVW�EH�

YLJLODQW�LQ�HQVXULQJ�WKDW�FLWL]HQV¶�ULJKW�DUH�XSKHOG�LQ�WKHVH�SROLWLFDO�FRQWH[WV��

%HFDXVH�WKH�)LUVW�$PHQGPHQW�LV�GHVLJQHG�WR�SURWHFW�UREXVW��YHKHPHQW��FDXVWLF��DQG�

XQSOHDVDQWO\�VKDUS�GHEDWHV��HOHFWHG�RIILFLDO�PXVW�EH�SUHSDUHG�WR�UHFHLYH�VXFK�FULWLFLVP�ZLWKRXW�

UHVSRQGLQJ�YLROHQWO\��7KH�³ILJKWLQJ�ZRUGV´�H[FHSWLRQ�LV�³FRQVLVWHQW�ZLWK�WKH�XQGHUO\LQJ�SXUSRVH�

RI�WKH�GRFWULQH��ZKLFK�LV�µWR�SUHVHUYH�WKH�SXEOLF�SHDFH¶�E\�IRUELGGLQJ�RQO\�WKRVH�ZRUGV�WKDW�KDYH�

D�µGLUHFW�WHQGHQF\�WR�FDXVH�DFWV�RI�YLROHQFH�¶´�Dugan, ������TXRWLQJ�Chaplinsky������8�6��DW������

���6��&W��DW�������+HUH��'HIHQGDQW�VSRNH�FULWLFDOO\�DW�D�FLW\�FRXQFLO�PHHWLQJ�RI�WKH�FRXQFLO¶V�

GHFLVLRQV�UHJDUGLQJ�7,)�IXQGLQJ��+H�GLG�VR�DVVXPLQJ�WKDW�WKH�FRXQFLO�PHPEHUV�ZRXOG�QRW�

UHVSRQG�ZLWK�YLROHQFH��$Q\�$PHULFDQ�ZRXOG�H[SHFW�WKDW�WKH\�FDQ�YRFDOL]H�WKHLU�RSLQLRQV�DW�RSHQ�

OHJLVODWLYH�KHDULQJV�ZLWKRXW�HYRNLQJ�D�YLROHQW�UHVSRQVH�IURP�KLV�RU�KHU�UHSUHVHQWDWLYHV��%HFDXVH�

WKH�³ILJKWLQJ�ZRUGV´�H[FHSWLRQ�LV�PHDQW�WR�IRUELG�ZRUGV�WKDW�KDYH�D�³GLUHFW�WHQGHQF\�WR�FDXVH�

DFWV�RI�YLROHQFH´�WKURXJK�WKH�UHVSRQVH�RI�WKH�OLVWHQHU��LW�LV�ZKROO\�LQDSSOLFDEOH�WR�FRPPHQWV�PDGH�

GXULQJ�RSHQ�SROLWLFDO�PHHWLQJV��UHJDUGOHVV�RI�KRZ�YHKHPHQW��FDXVWLF��RU�XQSOHDVDQWO\�VKDUS�WKH�

FRPPHQWV�PD\�EH��7KH�&RXUW�VKRXOG�GLVUHJDUG�WKH�6WDWH¶V�DUJXPHQW�WKDW�WKH�³ILJKWLQJ�ZRUGV´�
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H[FHSWLRQV�DSSOLHV��UHJDUGOHVV�LI�WKH�6WDWH�LV�SURVHFXWLQJ�'HIHQGDQW�IRU�FRPPHQWV�PDGH�DW�FLW\�

FRXQFLO�PHHWLQJV��RQ�D�<RX7XEH�YLGHR��RU�ERWK���

�

,,,� 7KH�³WUXH�WKUHDWV´�H[FHSWLRQ�WR�WKH�)LUVW�$PHQGPHQW�GRHV�QRW�DSSO\��

7KH�³WUXH�WKUHDWV´�H[FHSWLRQ�GRHV�QRW�DSSO\�DQG�DQ\�VSHHFK�E\�'HIHQGDQW��EH�LW�YLD�D�

<RX7XEH�YLGHR�RU�GXULQJ�FLW\�FRXQFLO�PHHWLQJV��LV�SURWHFWHG�VSHHFK��$OWKRXJK�WKH�)LUVW�

$PHQGPHQW�GRHV�QRW�SURWHFW�³WUXH�WKUHDWV´�LW�GRHV�SURWHFW�SROLWLFDO�K\SHUEROH�DQG�WKH�GLVWLQFWLRQ�

EHWZHHQ�WKH�WZR�GHSHQGV�HQWLUHO\�RQ�FRQWH[W�RI�WKH�VSHHFK��Watts v. United States, ����8�6������

��������3ROLWLFDO�K\SHUEROH�LV�VSHFLILFDOO\�SURWHFWHG�EHFDXVH�³>W@KH�ODQJXDJH�RI�WKH�SROLWLFDO�DUHQD�

������LV�RIWHQ�YLWXSHUDWLYH��DEXVLYH��DQG�LQH[DFW�´�Id. DW������&RQYHUVHO\��³WUXH�WKUHDWV´�SURKLELW�

³WKRVH�VWDWHPHQWV�ZKHUH�WKH�VSHDNHU�PHDQV�WR�FRPPXQLFDWH�D�VHULRXV�H[SUHVVLRQ�RI�DQ�LQWHQW�WR�

FRPPLW�DQ�DFW�RI�XQODZIXO�YLROHQFH�WR�D�particular individual or group of individuals�´�Virginia 

v. Black, ����8�6�������������������HPSKDVLV�DGGHG���

'HIHQGDQW�ZLOO�UHO\�ILUVW�RQ�WKH�DQDO\VLV�DOUHDG\�RXWOLQHG�LQ�KLV�RSHQLQJ�EULHI��'HIHQGDQW�

UHLWHUDWHV�WKDW��LQ�RUGHU�IRU�VSHHFK�WR�EH�D�³WUXH�WKUHDW�´�WKH�VSHHFK�PXVW�FRPPXQLFDWH�DQ�LQWHQW�WR�

FRPPLW�DQ�DFW�RI�XQODZIXO�YLROHQFH�WR�D�³SDUWLFXODU�LQGLYLGXDO�RU�JURXS�RI�LQGLYLGXDOV�´�+HUH��WKH�

FKDUJLQJ�GRFXPHQWV�XQGHUPLQH�DQ\�FODLP�WKDW�'HIHQGDQW¶V�VSHHFK�ZDV�D�³WUXH�WKUHDW´�EHFDXVH�

KLV�VSHHFK�LV�QRW�GLUHFWHG�DW�D�SDUWLFXODU�LQGLYLGXDO�RU�JURXS�RI�LQGLYLGXDOV���see $IILGDYLW��DW�S��

������³>Z@KLOH�LW�LV�XQFOHDU�ZKR�KH�LV�QH[W�UHIHUULQJ�WR�>VLF@�WKH�YLGHR����������'HIHQGDQW�UHLWHUDWHV�

WKDW�WKH�DIILGDYLW�DFNQRZOHGJHV�WKH�FRQVWLWXWLRQDO�LQILUPLW\�RI�WKH�FKDUJHV��

$GGLWLRQDOO\��WKH�GHILFLHQFLHV�WR�WKH�DIILGDYLW�DQG�LQDFFXUDFLHV�WKDW�KDYH�EHHQ�JOHDQHG�

GXULQJ�VXEVHTXHQW�KHDULQJV�KLJKOLJKW�WKH�UHPRYDO�RI�FRQWH[W�IURP�'HIHQGDQW¶V�LQLWLDO�VSHHFK�DQG�

KLQGHUV�'HIHQGDQW¶V�DELOLW\�WR�DGHTXDWHO\�DUJXH�ZKHWKHU�KLV�VSHHFK�LV�SURWHFWHG��LPSOLFDWLQJ�KLV�

6L[WK�$PHQGPHQW�ULJKW�WR�FRXQVHO��$V�VWDWHG��WKH�6WDWH�HUURQHRXVO\�DOOHJHG�LQ�WKH�$IILGDYLW�WKDW�

'HIHQGDQW�RSHUDWHG�WKH�<RX7XEH�SODWIRUP�WKDW�HGLWHG�DQG�GLVWULEXWHG�'HIHQGDQW¶V�SUHYLRXV�

VWDWHPHQWV���see $IIGDYLW��DW�S������������See also )HE����7UDQVFULSW����������������

7KHUH�DUH�REYLRXV�GLVFUHSDQFLHV�EHWZHHQ�WKH�YLGHR�FLWHG�LQ�WKH�FKDUJLQJ�GRFXPHQWV��

SRVWHG�RQ�3LFN�<RXU�%DWWOHV��DQG�WKH�DSSDUHQW�YLGHR�WKDW�LV�QRZ�EHLQJ�UHIHUHQFHG�E\�WKH�6WDWH�LQ�
�

��³0U��%U\DQW¶V�<RX7XEH�DFFRXQW�XVHUQDPH�LV�3LFN�<RXU%DWWOHV��VLF��DQG�D�VHDUFK�RI�YLGHRV�KH�SRVWHG�XQGHU�WKDW�
XVHU�QDPH������´�
��³7KLV�YLGHR��<RXU�+RQRU��LV�SRVWHG�RQ�D�ZHEVLWH�FDOOHG�³3LFN�<RXU�%DWWOHV�´�7KH�6WDWH�ZLOO�FRQFHGH�WKDW�WKHUH�KDYH�
EHHQ�YLGHRV�SRVWHG�RQ�WKH�ZHEVLWH�VLQFH�0U��%UDQGRQ�±�0U��%U\DQW�ZDV�DUUHVWHG��7KLV�LV�D�ZHEVLWH�EHLQJ�PDLQWDLQHG�
E\�DQRWKHU�SHUVRQ�´��
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RSHQ�FRXUW��1DPHO\��WKH�YLGHR�SRVWHG�RQ�3LFN�<RXU�%DWWOHV��WKH�YLGHR�UHIHUHQFHG�LQ�FKDUJLQJ�

GRFXPHQWV��LV������VHFRQGV�ORQJ��+RZHYHU��WKH�6WDWH�DOVR�FODLPV�WKDW�WKH�YLGHR�LW�LV�UHIHUHQFLQJ�

LV�³DOPRVW����PLQXWHV�ORQJ�´��)HE����7UDQVFULSW����������$V�VXFK��LW�LV�XQFOHDU�ZKLFK�YLGHR�LV�WKH�

EDVLV�RI�WKH�SURVHFXWLRQ��7KHVH�HUURUV�LQ�WKH�FKDUJLQJ�GRFXPHQWV�FRPSRXQG�WKH�YLRODWLRQ�RI�

'HIHQGDQW¶V�ULJKWV�EHFDXVH�LW�SUHMXGLFHV�KLV�GHIHQVH��%HFDXVH�FRQWH[W�LV�D�FUXFLDO�FRPSRQHQW�RI�

ZKHWKHU�VSHHFK�LV�SROLWLFDO�K\SHUEROH�RU�³WUXH�WKUHDWV�´�WKH�OHQJWK�RI�WKH�YLGHR�DQG�WKH�FRQWH[W�RI�

VWDWHPHQWV�DUH�JHUPDQH�FLUFXPVWDQFHV�WKDW�WKH�&RXUW�PXVW�FRQVLGHU��%HFDXVH�GHIHQGDQW�LV�VWLOO�

XQDZDUH�RI�ZKDW�YLGHR�RU�VSHHFK�LV�EHLQJ�SURVHFXWHG��LW�LV�LPSRVVLEOH�WR�OHY\�DQ�DUJXPHQW�WKDW�

FRQVLGHUV�FRQWH[W��DV�UHTXLUHG�E\�WKH�6XSUHPH�&RXUW��

7KH�6WDWH�DOVR�SUHMXGLFLDOO\�FLWHV�LQGLYLGXDO�TXRWHV�WDNHQ�RXW�RI�FRQWH[W�RI�DQ\�YLGHR�RU�

VWDWHPHQW��SUHVXPDEO\�IRU�WKHDWULF�SXUSRVHV���3UHMXGLFLDOO\�VHOHFWLQJ�VSHFLILF�DVSHFWV�RI�VSHHFK�

RXW�RI�FRQWH[W�DQG�DOOHJLQJ�WKHP�WR�EH�FULPLQDO�LV�YLRODWLYH�RI�'HIHQGDQW¶V�)LUVW�$PHQGPHQW�

ULJKW��,Q�RUGHU�WR�DUJXH�RU�DQDO\]H�ZKHWKHU�'HIHQGDQW¶V�VSHHFK�LV�SURWHFWHG��WKH�&RXUW�PXVW�

FRQVLGHU�WKH�IXOO�FRQWH[W�RI�WKH�VSHHFK��Planned Parenthood of the Columbia/Willamette, Inc. v. 

Am. Coal. Of Life Activists, ����)��G��������WK�&LU���������%HFDXVH�'HIHQGDQW¶V�VSHHFK�LV�EHLQJ�

WDNHQ�RXW�RI�FRQWH[W�YLD�D�YLGHR�SRVWHG�E\�D�WKLUG�SDUW\��LW�LV�LPSRVVLEOH�IRU�WKH�&RXUW�WR�

GHWHUPLQH��RU�FRXQVHO�WR�HIIHFWLYHO\�DUJXH��ZKHWKHU�'HIHQGDQW¶V�VSHHFK�LV�SURWHFWHG��7KH�

LQDFFXUDFLHV�LQ�WKH�FKDUJLQJ�GRFXPHQWV��DQG�DSSDUHQW�FRQWUDGLFWLRQV�DERXW�ZKDW�YLGHR�LV�WKH�

VRXUFH�RI�WKH�FKDUJH��FRPSRXQG�WR�IXUWKHU�YLRODWH�'HIHQGDQW¶V�GXH�SURFHVV�DQG�)LUVW�$PHQGPHQW�

ULJKWV��

7KH�&RXUW�KDV�SUHYLRXVO\�VWDWHG�WKDW�LW�LV�QRW�FRQFHUQHG�ZLWK�ZKHUH�WKH�YLGHR�ZDV�SRVWHG��

KRZ�LW�ZDV�SRVWHG��RU�ZKR�SRVWHG�LW���EXW�VXFK�GHWDLOV�DQG�LQIRUPDWLRQ�DUH�FULWLFDO�LQ�DQDO\]LQJ�

ZKHWKHU�'HIHQGDQW¶V�VSHHFK�LV�SROLWLFDO�K\SHUEROH�RU�³WUXH�WKUHDWV�´�,I�D�WKLUG�SDUW\�WDNHV�D�

VWDWHPHQW��VWULSV�LW�RI�LWV�FRQWH[W��DQG�WKHQ�GLVWULEXWHV�WKH�YLGHR��LW�LV�QR�ORQJHU�DQ�DFFXUDWH�

GHSLFWLRQ�RI�WKH�LQLWLDO�VSHHFK�DQG�FDQQRW�EH�UHOLHG�XSRQ�IRU�GHWHUPLQLQJ�ZKHWKHU�WKH�LQLWLDO�

VSHHFK�ZDV�SROLWLFDO�K\SHUEROH�RU�D�WUXH�WKUHDW��,URQLFDOO\��LW�LV�QR�ORQJHU�WKH�RULJLQDO�DXWKRU¶V�

VSHHFK�EHFDXVH�LW�KDV�EHHQ�VWULSSHG�RI�WKH�FRQWH[W��

'HIHQGDQW�QRWHV�WKDW�KH�GRHV�QRW�VWLSXODWH�RU�DJUHH�WR�WKH�DXWKHQWLFLW\�RI�DQ\�YLGHR��EH�LW�

IURP�3LFN�<RXU�%DWWOHV�RU�VRPH�RWKHU�ZHEVLWH�RU�VRXUFH�ZLWKRXW�SURSHU�LQYHVWLJDWLYH�YHULILFDWLRQ�

�
��6WDWH¶V�5HVSRQVH�%U��S�����������
��)HE����7UDQVFULSW�����������



'()(1'$17¶6�5(3/<�72�67$7(¶6�5(63216(�����

�

DQG�DXWKHQWLFDWLRQ��$V�VWDWHG�LQ�KLV�RSHQLQJ�EULHI��'HIHQGDQW�PDLQWDLQV�WKDW�WKH�6WDWH�LQFRUUHFWO\�

ILOHG�FKDUJHV�EHIRUH�YHULI\LQJ�WKH�DXWKHQWLFLW\�RI�WKH�YLGHRV�RU�WKH�VRXUFH�RI�WKH�YLGHRV��7KH�6WDWH�

LV�VHHPLQJO\�XQFOHDU�DERXW�ZKHWKHU�WKH�FKDUJHV�VWHP�IURP�WKH�YLGHR�SRVWHG�RQ�3LFN�<RXU�%DWWOHV��

D�YLGHR�SRVWHG�RQ�D�GLIIHUHQW�<RX7XEH�FKDQQHO��FLW\�FRXQFLO�PHHWLQJV��RU�DOO�WKH�DERYH��$V�VXFK��

LW�LV�LPSRVVLEOH�IRU�WKH�&RXUWV�WR�FDWHJRULFDOO\�GHWHUPLQH�WKDW�WKH�VWDWHPHQWV�PDGH�WKHUHLQ�DUH�

SROLWLFDO�K\SHUEROH�RU�WUXH�WKUHDWV��

'HIHQGDQW�PDLQWDLQV�WKDW�WKH�6WDWH�DIILGDYLW�DFNQRZOHGJHV�WKH�FRQVWLWXWLRQDO�LQILUPLW\�RI�

WKH�FKDUJHV�ZKHQ�LW�DGPLWV�WKDW�LW�LV�XQFOHDU�ZKR�WKH�WKUHDWHQHG�SDUW\�LV��$GGLWLRQDO�DUJXPHQWV�

UHJDUGLQJ�FRQWH[W�DUH�VW\PLHG�E\�WKH�GHILFLHQFLHV�LQ�WKH�FKDUJLQJ�GRFXPHQWV��)XUWKHU�DUJXPHQWV�

UHJDUGLQJ�SROLWLFDO�K\SHUEROH�DUH�UHVHUYHG�RQFH�LW�LV�FOHDU�ZKDW�VSHHFK�LV�DFWXDOO\�WKH�

'HIHQGDQW¶V��

�

,9� 0RQW��&RGH�$QQ����������������LV�RYHUEURDG�RQ�LWV�IDFH�DQG�RYHUEURDG�DQG�YDJXH�DV�

DSSOLHG�WR�0U��%U\DQW��

'HIHQGDQW�UHOLHV�RQ�KLV�DUJXPHQW�LQ�WKH�SUHYLRXV�EULHI�DQG�PDLQWDLQV�WKDW�0RQW��&RGH�

$QQ����������������LV�RYHUEURDG�RQ�LWV�IDFH��DQG�ERWK�RYHUEURDG�DQG�YDJXH�DV�DSSOLHG�WR�

'HIHQGDQW��

�

&21&/86,21�

� 7KH�YLRODWLRQV�RI�'HIHQGDQW¶V�SURFHGXUDO�DQG�VXEVWDQWLYH�GXH�SURFHVV�ULJKWV�DUH�DSSDUHQW�

DQG�FRPSRXQGHG�E\�WKH�LQWHUVHFWLRQDOLW\�DQG�LQWHUDFWLRQV�RI�KLV�RWKHU�ULJKWV��7KH�6WDWH¶V�FKDUJLQJ�

GHFLVLRQV�ZHUH�EDVHG�RQ�XQYHULILHG�DOOHJDWLRQV�WKDW�KDG�QR�UHOLDELOLW\�DQG�ZHUH�XOWLPDWHO\�IDOVH��

2QFH�WKRVH�DOOHJDWLRQV�DUH�H[FLVHG��WKH�,QIRUPDWLRQ�IDLOV�WR�HVWDEOLVK�SUREDEOH�FDXVH�RI�DQ\�

RIIHQVH��7KH�'HIHQGDQW�GLG�QRW�SXUSRVHIXOO\�RU�NQRZLQJO\�FRPPXQLFDWH�D�WKUHDW��QRU�GLG�KH�

H[SUHVVO\�VWDWH�ZKDW�SROLWLFDO�HQG�KH�KRSHG�WR�DFKLHYH�ZLWK�WKDW�WKUHDW��%\�WKH�6WDWH¶V�RZQ�

DGPLVVLRQ��WKH�DOOHJHG�WKUHDW�LV�PXGGOHG��DQG�LW�LV�³XQFOHDU´�ZKR�WKH�'HIHQGDQW�ZDV�UHIHUULQJ�WR��

7KH�DOOHJDWLRQV�GR�QRW�DPRXQW�WR�SUREDEOH�FDXVH�DV�WKH�DOOHJDWLRQV�GR�QRW�VDWLVI\�EDVLF�HOHPHQWV�

RI�WKH�RIIHQVH��HYHQ�FRQVLGHULQJ�WKH�ORZ�WKUHVKROG�RI�SUREDEOH�FDXVH��

� 7KH�VSHHFK�DW�LVVXH�LV�SURWHFWHG�VSHHFK��&ULWLFL]LQJ�WKH�FLW\�FRXQFLO�GXULQJ�FLW\�FRXQFLO�

PHHWLQJV�LV�SURWHFWHG�VSHHFK��3ROLWLFDO�K\SHUEROH�LV�SURWHFWHG�VSHHFK��7KH�³ILJKWLQJ�ZRUGV´�

H[FHSWLRQ�WR�WKH�)LUVW�$PHQGPHQW�FOHDUO\�GRHV�QRW�DSSO\�WR�WKH�<RX7XEH�YLGHR�RU�WR�WKH�FLW\�
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FRXQFLO�PHHWLQJV��7KH�³WUXH�WKUHDWV´�H[FHSWLRQ�GRHV�QRW�DSSO\�EHFDXVH��E\�WKH�6WDWH¶V�RZQ�

DGPLVVLRQ��'HIHQGDQW�GLG�QRW�VSHFLILFDOO\�WDUJHW�DQ�LQGLYLGXDO�RU�JURXS�RI�LQGLYLGXDOV�ZLWK�KLV�

DOOHJHG�WKUHDW��$GGLWLRQDOO\��WKH�GHILFLHQFLHV�LQ�WKH�FKDUJLQJ�GRFXPHQWV�SURKLELW�WKH�&RXUW�IURP�

DVVHVVLQJ�WKH�FRQWH[W�RI�WKH�VSHHFK�EHFDXVH�WKH�YLGHR�UHIHUHQFHG�LQ�WKH�,QIRUPDWLRQ�ZDV�QRW�

SURGXFHG�RU�GLVWULEXWHG�E\�'HIHQGDQW���

� )RU�WKH�IRUHJRLQJ�UHDVRQV��WKH�FDVH�PXVW�EH�GLVPLVVHG��� ��

5HVSHFWIXOO\�VXEPLWWHG�WKLV��WK�GD\�RI�0DUFK��������

�
�V��-DFRE�&RROLGJHBBBBBB�
-DFRE�&RROLGJH�
$WWRUQH\�IRU�'HIHQGDQW�

�
�
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P R O C E E D I N G S

(Open coXUW.)

(DefendanW pUeVenW in Whe coXUWUoom.)

(PUoceedingV began aW 2:01 p.m.)

THE BAILIFF:  All UiVe.  CoXUW iV back in 

VeVVion, ZiWh Whe HonoUable Shane VannaWWa pUeViding.

THE COURT:  And \oX ma\ be VeaWed.  

Do Ze haYe WUanVpoUW?

A JAILER:  Yep.

THE COURT:  The fiUVW maWWeU I Zill call iV 

SWaWe of MonWana YeUVXV BUandon BU\anW, DC-20-70.  

Do Ze haYe MV. Hammond?

THE BAILIFF:  The\ aUe in back.

THE COURT:  Oka\.  Thank \oX.  

(MU. BU\anW and coXnVel enWeU Whe coXUWUoom.)

THE COURT:  Good afWeUnoon, MU. BU\anW.

THE DEFENDANT:  Good afWeUnoon, YoXU HonoU 

(NodV head affiUmaWiYel\) 

THE COURT:  Good afWeUnoon, MV. Hammond and 

MU. Coolidge.

MR. COOLIDGE:  Good afWeUnoon.

MS. HAMMOND:  Good afWeUnoon, YoXU HonoU.

THE COURT:  We aUe heUe foU an aUUaignmenW.  

The CoXUW did Vee Whe moVW UecenWl\ filed MoWion Wo 

3

1

2

3

4

5

6

7

�

�

10

11

12

13

14

15

16

17

1�

1�

20

21

22

23

24

25



DiVmiVV WiWh PUejXdice filed b\ MV. Hammond.  The CoXUW 

iV going Wo aZaiW Whe UeVponVe fUom Whe VWaWe.  

LeW Whe UecoUd alVo UeflecW WhaW MU. JenningV 

iV heUe on behalf of Whe VWaWe.  WoXld alloZ Whe 

CoXUW -- Whe VWaWe Wo UeVpond Wo Whe pending moWion Wo 

diVmiVV.  

I gXeVV I Zill WXUn iW oYeU Wo \oX, 

MV. Hammond, aV Wo ZhaW \oX -- ZheWheU \oX ZiVh Wo 

pUoceed ZiWh aUUaignmenW aW WhiV VWage.

MS. HAMMOND:  So, Ze aUe pUepaUed Wo pUoceed 

ZiWh aUUaignmenW.  And Ze haYe kind of a WZo-paUW bail 

aUgXmenW; I'll be making paUW of Whe bail aUgXmenW, and 

Vo Zill MU. Coolidge.

BXW Ze can go ahead ZiWh Whe aUUaignmenW.  

ThaW'V Whe eaV\ paUW, aW WhiV poinW.

THE COURT:  FaiU enoXgh.  

Do Ze haYe a pUopoVed WaiYeU of RighWV foUm?

MS. HAMMOND:  And, YoXU HonoU, I did file WhaW 

laVW Zeek.  IW VhoXld be in Whe coXUW file.  I belieYe 

I VaZ iW elecWUonicall\ filed.  

BXW Ze did go oYeU WhaW ZiWh MU. BU\anW.  He 

iV chaUged b\ hiV WUXe and coUUecW name, haV been 

adYiVed of Whe naWXUe of Whe chaUgeV, Whe ma[imXm 

poVVible penalWieV foU Whe offenVe, and I anWicipaWe he 

Zill be enWeUing pleaV of noW gXilW\ aV Wo Whe Vole 
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chaUge alleged.  

THE COURT:  Thank \oX, MV. Hammond.  

I do Vee WhaW WheUe ZaV a -- an 

AcknoZledgemenW of RighWV foUm filed ZiWh Whe CoXUW.  

MU. BU\anW, do \oX Uecall UeYieZing WhaW foUm 

and haYing an oppoUWXniW\ Wo Walk aboXW \oXU UighWV 

ZiWh MV. Hammond?

THE DEFENDANT:  YeV, YoXU HonoU.

THE COURT:  Do \oX haYe an\ qXeVWionV of Whe 

CoXUW befoUe Ze pUoceed ZiWh a diVcXVVion of Whe 

InfoUmaWion WhaW haV been filed againVW \oX?

THE DEFENDANT:  No, YoXU HonoU.

THE COURT:  Thank \oX, MU. BU\anW.  

So, \oX haYe been chaUged in Whe InfoUmaWion 

ZiWh CoXnW I, WhUeaWV and oWheU impUopeU inflXence in 

official and poliWical maWWeUV, a felon\, pXniVhable b\ 

Wen \eaUV in Whe MonWana SWaWe PUiVon and/oU a fine of 

$50,000.  

Do \oX ZiVh Wo enWeU a plea Woda\?

THE DEFENDANT:  NoW gXilW\.

THE COURT:  The CoXUW When enWeUV \oXU noW 

gXilW\ plea aV a maWWeU of UecoUd.  

And I Zill WXUn Wo MV. Hammond aV Wo Whe daWe 

foU an omnibXV heaUing.  

MS. HAMMOND:  And, YoXU HonoU, WhoVe daWeV aUe 
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going Wo depend Xpon hiV cXVWodial VWaWXV.  If he doeV 

Uemain in cXVWod\, Ze Zill be aVking WhaW WUial daWeV 

be VeW aV Voon aV poVVible, and omnibXV VhoXld be VeW 

accoUdingl\.

THE COURT:  FaiU enoXgh.  

We Zill UeWXUn Wo Whe iVVXe of Whe omnibXV, 

and Ze can diVcXVV cXVWod\ -- oU cXVWod\ aW WhiV poinW, 

and bail.

MS. HAMMOND:  (NodV head affiUmaWiYel\)  Thank 

\oX, YoXU HonoU.  

YoXU HonoU, I -- aV Whe CoXUW noWed, I did 

file a bUief ZiWh Whe CoXUW.  I did WhaW foU obYioXV -- 

Whe obYioXV UeaVonV of Whe conceUnV WhaW I UaiVed in 

Whe MoWion Wo DiVmiVV, bXW, alVo, jXVW Vo WhaW Whe 

CoXUW coXld geW a liWWle biW moUe backgUoXnd.

And, jXVW in VXmmaU\ foUm, \oX knoZ, Whe Za\ 

WhaW WhiV caVe began laVW Zeek, iW began, aV WhiV CoXUW 

UecallV, aV a diUecW file.  

So, MU. BU\anW ZaV appeaUing b\ Yideo.  He 

didn'W haYe an aWWoUne\ ZiWh him.  The PXblic 

DefendeU'V Office ZaV appoinWed, aW Zhich poinW Ze ZeUe 

noW eYen pUoYided a cop\ of Whe chaUging docXmenW in 

coXUW.  

We did Whe beVW WhaW Ze coXld, ZiWhoXW being 

able Wo commXnicaWe pUiYaWel\ ZiWh MU. BU\anW in WeUmV 
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of offeUing a bail aUgXmenW, bXW a coXple of WhingV aUe 

Ueall\ glaUing ZiWh UeVpecW Wo Whe diUecW file 

pUocedXUe.  

FiUVW, obYioXVl\, Whe facW WhaW he coXldn'W 

commXnicaWe ZiWh hiV aWWoUne\ and jXVW being held on 

bail in Whe amoXnW of $100,000, I ZoXld noWe, pUeVenWV 

iVVXeV WhaW Ueall\ affecW adYeUVel\ hiV FoXUWeenWh 

AmendmenW dXe pUoceVV UighWV, aV Zell aV hiV Si[Wh 

AmendmenW UighW Wo coXnVel, hiV EighWh AmendmenW UighW 

againVW e[ceVViYe bail.  

BecaXVe ZhaW I leaUned Xpon UeceiYing Whe 

chaUging docXmenW iV WhaW Whe ma[imXm poVVible fine foU 

WhiV offenVe iV capped aW $50,000.  So, bail ZaV VeW aW 

doXble Whe amoXnW of Whe ma[imXm fine alloZed foU Whe 

alleged offenVe.  

ThaW'V pUoblem nXmbeU one WhaW I coXldn'W 

addUeVV becaXVe I didn'W haYe a cop\ of Whe chaUging 

docXmenW laVW Zeek.  And I Whink iW iV an obYioXV 

EighWh AmendmenW YiolaWion WhaW'V coXpled ZiWh Whe 

FifWh AmendmenW YiolaWion.  

The Vecond iV jXVW Whe -- and Whe pUoVecXWion 

haV Whe abiliW\ Wo -- Wo decide hoZ WheVe caVeV 

pUoceed.  The\ opWed foU Whe diUecW file pUocedXUe, bXW 

Whe diUecW file pUocedXUe iV Ueall\ dependanW on Whe 

qXaliW\ of Whe affidaYiW WhaW'V pUeVenWed Wo Whe CoXUW, 
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aV Whe CoXUW knoZV.  

And, WhiV, again, iV Ueall\ addUeVVing 

fXndamenWal dXe pUoceVV UighWV WhaW aUe gXaUanWeed Wo 

eYeU\ ciWi]en in WhiV coXnWU\ b\ Whe dXe pUoceVV claXVe 

of Whe FoXUWeenWh AmendmenW.  

So, Whe pUocedXUal dXe pUoceVV UighWV cannoW 

be pUopeUl\ addUeVVed ZiWhoXW Whe CoXUW being pUoYided 

ZiWh impoUWanW infoUmaWion aboXW Whe cUedibiliW\ and 

UeliabiliW\ of Whe allegaWion.  

YoX knoZ, WhiV iVVXe haV been addUeVVed in Whe 

UniWed SWaWeV SXpUeme CoXUW.  I do UefeU Wo WhaW in 

m\ bUief --

THE COURT:  So, MV. Hammond, \oX'Ue VWUa\ing a 

biW inWo Whe moWion Wo diVmiVV.  We aUe noW heUe Wo -- 

on WhaW Vpecific aUgXmenW on Whe MoWion Wo DiVmiVV, noU 

do I Whink haV Whe VWaWe had an oppoUWXniW\ -- haV Whe 

VWaWe had an oppoUWXniW\ Wo UeVpond Wo Whe MoWion Wo 

DiVmiVV.  

AW WhiV VWage I ZanW Wo confine aUgXmenW aW 

leaVW Wo Whe iVVXe of bail.  And I XndeUVWand WhaW \oX 

belieYe WhaW WheUe iV fXndamenWal deficiencieV in Whe 

InfoUmaWion, and UeVpecW WhaW aUgXmenW.  And Ze Zill 

addUeVV WhoVe in dXe coXUVe.  BXW I Whink Ze aUe 

pUemaWXUe in addUeVVing WhoVe aW WhiV VWage.

MR. HAMMOND:  Thank \oX, YoXU HonoU.  
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And jXVW foU Whe CoXUW'V infoUmaWion, Whe 

UeaVon WhaW I bUing WhiV Xp iV becaXVe I do Whink iW iV 

inWUinVicall\ Wied ZiWh Whe bail aUgXmenW.

THE COURT:  Oka\.  

MS. HAMMOND:  BecaXVe -- becaXVe of Whe 

e[ceVViYe bail.  BecaXVe Ze aUe Walking aboXW bail 

being VeW doXble Whe VWaWXWoU\ ma[imXm heUe, I Whink iW 

Ueall\ -- WheVe iVVXeV of pUocedXUal dXe pUoceVV haYe 

Wo be Uecogni]ed.  I Whink Whe -- Whe -- becaXVe WhaW'V 

alVo ZhaW Whe CoXUW ZaV Uel\ing on in VeWWing bail.  

And I noWe WhaW in WhiV caVe, I mean, Ze do 

haYe a PSA, and Whe CoXUW did adYiVe me laVW -- laVW 

Zeek WhaW MU. -- MU. BU\anW comeV back ZiWh a PSA LeYel 

1 PaVViYe VcoUe.  Which, pUeVXmpWiYel\, haV him 

UeleaVed on hiV oZn Uecogni]ance ZiWhoXW an\ condiWionV 

of bail.  

MU. BU\anW haV abVolXWel\ no cUiminal hiVWoU\.  

MU. BU\anW iV 34 \eaUV old.  

MU. BU\anW iV Vomebod\ Zho iV a decoUaWed AiU 

FoUce YeWeUan.  

One Whing WhaW iV noWable iV WhaW he iV 

acWXall\ an inWeUnaWionall\ acclaimed and Uecogni]ed 

ZhiVWle-bloZeU Zho haV Vpoken oXW againVW Whe dUone 

pUogUam ZiWh Whe DepaUWmenW of DefenVe.  

I can Well WhiV CoXUW WhaW Vince Ze ZeUe 
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appoinWed Wo WhiV caVe, Ze haYe Uec- -- Ze haYe fielded 

phone callV fUom -- inWeUnaWional phone callV aVking 

aboXW hiV Zell-being, e[pUeVVing conceUn aboXW hiV 

Zell-being.  

We haYe UeceiYed conWacW b\ co-aXWhoUV.  He'V 

ZUiWWen nXmeUoXV bookV, he'V been --

MR. JENNINGS:  YoXU HonoU, hoZ iV WhiV 

UeleYanW Wo a bail aUgXmenW?

MS. HAMMOND:  IW'V UeleYanW, becaXVe iW VhoZV 

Zho he iV, nXmbeU one; iW VhoZV hiV WieV Wo Whe 

commXniW\; iW VhoZV hiV compleWe lack of cUiminal 

hiVWoU\.  And I Whink all of WhaW infoUmaWion iV 

inheUenWl\ UeleYanW foU Whe CoXUW Wo VeW appUopUiaWe 

bail on Vomebod\ -- foU Vomebod\ Zho haV abVolXWel\ no 

cUiminal hiVWoU\.

And Zhen Ze aUe looking aW a chaUge WhaW iV -- 

Ueall\ implicaWeV FiUVW AmendmenW UighWV.  NoW onl\ of 

MU. BU\anW, bXW of Whe e[Wended MiVVoXla commXniW\.  

BecaXVe a chaUge like WhiV haV Whe -- haV a deWUimenWal 

impacW on eYeU\ MiVVoXlian Zho iV in Whe poViWion of 

ZanWing Wo appeaU aW Whe MiVVoXla CiW\ CoXncil and Wo 

Vpeak oXW againVW ZhaW iV going on.  

So, WhiV iV -- WhiV iV one of WhoVe caVeV WhaW 

Ueall\ pUeVenWV fXndamenWal conVWiWXWional iVVXeV.  And 

Ze aUe ViWWing heUe ZiWh a peUVon Zho haV no cUiminal 
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hiVWoU\ aW all, Zho iV Vomebod\ Zho haV life-long WieV 

Wo Whe MiVVoXla commXniW\ going back geneUaWionV.  

And MU. Coolidge acWXall\ iV pUepaUed Wo 

pUeVenW, \oX knoZ, ZhaW Whe UeleaVe plan ZoXld be.  HiV 

moWheU iV heUe in Whe coXUWUoom.  She iV a WeacheU aW 

Big Sk\ High School.  ThiV iV noW Vomebod\ Zho haV eYeU 

demonVWUaWed a dangeU Wo Whe commXniW\, oU an\Whing of 

WhaW naWXUe.  

THE COURT:  So, fiUVW, I'm going Wo giYe MU. 

JenningV an oppoUWXniW\ Wo UeVpond.  I'll ciUcle back 

ZiWh \oX, MU. Coolidge, on Whe UeleaVe plan.

MR. COOLIDGE:  (NodV head affiUmaWiYel\) 

THE COURT:  And When giYe MU. JenningV an 

oppoUWXniW\ Wo diVcXVV WhaW UeleaVe plan.

MR. JENNINGS:  Thank \oX, YoXU HonoU.  

And, fiUVW, Whank \oX, becaXVe WhiV iVn'W Whe 

Wime oU place Wo aUgXe Whe meUiWV of Whe caVe, bXW 

Vimpl\ Wo look aW Whe condiWionV of bail, and Whe 

amoXnW of bail.  

AV \oX knoZ, WheUe iV a VWaWXWoU\ Vcheme foU 

Whe facWoUV WhaW can be conVideUed in Whe VeWWing bail.  

A UaWio of Whe ma[imXm amoXnW of fine YeUVXV bail iV 

noW one of WhoVe facWoUV.  

BXW one of Whe facWoUV, YoXU HonoU, iV ZheWheU 

Whe bail iV VXfficienW Wo pUoWecW an\ peUVon fUom 
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bodil\ injXU\.  HeUe, WheUe iV an allegaWion in Whe 

AffidaYiW WhaW MU. BU\anW haV made WhUeaWV againVW 

oWheU people, and WheUe iV a maWWeU of pXblic VafeW\ in 

making VXUe Whe bond oU bail iV VXfficienW Wo mainWain 

WhaW pXblic VafeW\.  

AW a minimXm, aW WhiV Wime, if MU. BU\anW iV 

eYen going Wo conVideU UeleaVe, he VhoXld be diUecWed a 

VcUeen fUom pUeWUial, he VhoXld geW a menWal healWh 

eYalXaWion.  

And I VXppoVe MU. Coolidge Zill giYe XV Vome 

XpdaWeV on WhiV in a minXWe, bXW WhoVe aUe WhingV WhaW 

VhoXld be conVideUed ZiWh all of Whe infoUmaWion befoUe 

Whe CoXUW befoUe UeleaVe iV eYen conVideUed.

AW WhiV Wime, Whe SWaWe'V UecommendaWion iV 

WhaW bail Uemain aV VeW aW $100,000, in Whe inWeUeVW of 

pXblic VafeW\.

MS. HAMMOND:  And, YoXU HonoU, if I coXld jXVW 

UeVpond.  

I Whink iW iV fXndamenWall\ impoUWanW, becaXVe 

MU. JenningV haV UefeUenced WhiV AffidaYiW WhaW hingeV 

on a YoXTXbe Yideo, ZiWh no infoUmaWion aboXW Whe IP 

addUeVV.  IW'V noW Whe UeVXlW of an\ VoUW of --

MR. JENNINGS:  YoXU HonoU, WhiV goeV back Wo 

Whe meUiWV of Whe caVe.  I'd be happ\ Wo VeW WUial 

daWeV aW Whe VooneVW poVVible Wime.
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THE COURT:  So, fiUVW, CoXnVel, addUeVV \oXU 

-- addUeVV \oXU qXeVWionV, conceUnV, and aUgXmenW Wo 

Whe CoXUW, and noW Wo each oWheU.  

Second of all, -- 

MS. HAMMOND:  (NodV head affiUmaWiYel\) 

THE COURT:  -- I'll -- MV. Hammond, I -- 

ZiWhoXW delYing inWo Whe MoWion Wo DiVmiVV and WhoVe 

aUgXmenWV, I knoZ -- I'Ye Uead \oXU MoWion Wo DiVmiVV, 

and I'm aZaiWing VWaWe'V UeVponVe in ZUiWing, and I 

haYe conVideUed WhoVe.  

Again, aW WhiV VWage, Whe CoXUW iV noW going 

Wo make an\ UXling on Whe MoWion Wo DiVmiVV ZiWhoXW 

VWaWe'V abiliW\ Wo Zeigh in.  

YoX haYe pXncWXaWed \oXU MoWion Wo DiVmiVV 

ZiWh Whe infoUmaWion \oX haYe pUoYided heUe in coXUW, 

do \oX haYe an\Whing, in addiWion Wo Whe infoUmaWion in 

Whe moWion, Wo add?

MS. HAMMOND:  In WeUmV of Whe UeleaVe plan, 

MU. Coolidge can addUeVV WhaW, YoXU HonoU.  

THE COURT:  Thank \oX.

MR. COOLIDGE:  So, I'Ye been ZoUking ZiWh 

BUandon and hiV VXppoUW neWZoUk WhiV paVW Zeek, and I 

can Va\ WhaW he'V inYolYed ZiWh caVe manageUV noZ.  

RelaWed Wo hiV VeUYice, he haV poVW-WUaXmaWic 

VWUeVV diVoUdeU and a WUaXmaWic bUain injXU\ WhaW he'V 
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been acWiYel\ Veeking WUeaWmenW and help ZiWh WhUoXgh 

Whe VA.  

We aUe in conWacW ZiWh -- noW onl\ ZiWh hiV 

menWal healWh pUofeVVional aW Whe VA, bXW, alVo, hiV 

medical docWoU, becaXVe MU. BU\anW haV a m\Uiad of 

medical iVVXeV WhaW Ze don'W need Wo diYe inWo, bXW aUe 

noW being, baVicall\, pUopeUl\ addUeVVed aW Whe jail.  

He iV alVo cXUUenWl\ on diVabiliW\, bXW 

ZoUking ZiWh Whe VeWeUanV LaZ Clinic aW Whe laZ Vchool 

Wo WU\ and incUeaVe hiV diVabiliW\.  

So, baVicall\, he'V engaged in Whe commXniW\ 

and WU\ing Wo beWWeU himVelf Zhen he iV oXW WheUe, boWh 

in WeUmV of medical, menWal healWh, and VA iVVXeV.  

So, iW'V oXU VWance WhaW he'V noW going 

an\ZheUe.  He'V liYed heUe hiV Zhole life.  HiV mom iV 

heUe, Vhe'V in Whe coXUWUoom.  If he'V UeleaVed fUom 

cXVWod\, he ZoXld go liYe ZiWh hiV mom, and Ueengage 

all of WhoVe VeUYiceV WhaW he ZaV pUeYioXVl\ engaging.  

So, I mean, I Ueall\ don'W Whink a flighW UiVk 

iV pUobabl\ Whe qXeVWion heUe, bXW When Ze aUe Walking 

aboXW, like, Whe commXniW\ VafeW\ UiVk.  

I Whink WhaW Whe condiWionV WhaW haYe alUead\ 

been oUdeUed WhaW pUohibiW him fUom engaging ciW\ 

coXncil membeUV, pUohibiW him fUom going Wo CiW\ Hall, 

if WhoVe aUe folloZed, I Whink iW miWigaWeV an\ kind of 
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pXblic VafeW\ conceUn WhaW Whe VWaWe iV aUgXing.  

And, in a long picWXUe, he needV Wo geW oXW 

and addUeVV hiV iVVXeV, like he haV been doing, and 

keeping him confined Zhile Ze debaWe Whe boXndaUieV of 

Whe FiUVW AmendmenW, I Whink, iV jXVW going Wo be 

deVWUXcWiYe Wo MU. BU\anW'V Zell-being in Whe long UXn.

THE COURT:  MU. JenningV.

MR. JENNINGS:  YoXU HonoU, if MU. Coolidge 

ZanWV XV Wo conVideU hiV menWal healWh WUeaWmenW and 

hiV caVeZoUkeUV, I ZoXld pUopoVe WhaW a menWal healWh 

eYalXaWion be pUoYided Wo Whe CoXUW and Whe VWaWe, Vo 

WhoVe coXld be UeYieZed befoUe \oX make a deciVion on 

an\ UeleaVe plan.

MS. HAMMOND:  YoXU HonoU, I -- I ZoXld jXVW 

noWe WhaW Ze -- aV Whe CoXUW knoZV, Ze objecW Wo Whe 

pUoceVV of a VcUeening.  I Whink iW'V paUWicXlaUl\ 

offenViYe in a caVe ZheUe, aV Whe CoXUW noWeV, I do 

haYe conceUnV aboXW Whe YiabiliW\ of a pUobable caXVe 

deWeUminaWion heUe.  

BXW I alVo ZoXld noWe WhaW WhiV iV a caVe WhaW 

Ueall\ hingeV on FiUVW AmendmenW iVVXeV; and Wo VXbjecW 

MU. BU\anW Wo a pUeWUial VeUYice'V inWeUYieZ, I Whink, 

iV Ueall\ XnneceVVaU\.  

In addiWion, Wo demand a meWal healWh 

eYalXaWion in oUdeU Wo eYalXaWe hiV abiliW\ Wo be 
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UeleaVed fUom cXVWod\ Zhen he'V VcUeenV aV a LeYel 1 

PaVViYe I don'W Whink complieV ZiWh MonWana Code 

AnnoWaWed SecWion 26-9-301, Whe bail VWaWXWe.

I ZoXld alVo noWe WhaW I Whink iW Ueall\ 

VWandV in YiolaWion of hiV UighW Wo pUiYac\ XndeU Whe 

MonWana ConVWiWXWion.

THE COURT:  So, CoXnVel, Whank \oX foU \oXU 

aUgXmenWV.  

The -- I XndeUVWand defenVe'V conceUn WhaW 

WhiV iV -- WhiV acWion iV a YiolaWion of MU. BU\anW'V 

FiUVW AmendmenW UighWV.  I haYe noW heaUd Whe VWaWe 

indicaWe WhaW he iV being pUoVecXWed foU Whe e[pUeVVion 

of oU oWheU VWaWemenWV he haV made, bXW, UaWheU, Whe 

WhUeaWV WhaW ZeUe eYidenW in Whe YoXTXbe Yideo ZeUe of 

Whe pUeeminenW conceUn of Whe VWaWe in bUinging Whe 

InfoUmaWion.  

I Ueali]e WhaW UefeUenceV ZeUe made Wo 

MU. BU\anW'V inYolYemenW in CiW\ Hall meeWingV, ciW\ 

coXncil meeWingV, and WhaW WheUe ma\ be a Wie beWZeen 

WhoVe and When Whe WhUeaWV WhaW ZeUe idenWified in Whe 

Yideo.  Which Whe CoXUW haV noW Veen Whe Yideo, aV of 

\eW, bXW WakeV aV VWaWemenWV -- VZoUn VWaWemenWV of 

WUXWh Whe infoUmaWion pUoYided in Whe InfoUmaWion, and, 

aW WhiV VWage, iV noW going Wo loZeU bail beloZ 

$100,000.  
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GiYen Whe naWXUe and VeYeUiW\ of Whe WhUeaWV, 

Whe CoXUW iV conceUned aboXW commXniW\ and pXblic 

VafeW\, and Zill mainWain bail in Whe amoXnW of 

$100,000.  

HoZeYeU, Whe CoXUW Zill haYe MU. BU\anW 

VcUeened foU pUeWUial VXpeUYiVion.  And if he agUeeV, 

I'll make iW opWional foU him, bXW eiWheU Whe CoXUW 

ZanWV Wo Vee a fUeVh menWal healWh VcUeening, oU ZiVheV 

Wo Vee Whe pUioU menWal healWh aVVeVVmenWV WhaW ZeUe 

made.  ThoVe can be filed XndeU Veal and pUoYided Wo 

Whe CoXUW.  

Again, giYen Whe naWXUe and Whe conceUn, Whe 

facW WhaW oWheU pXblic officialV feel WhUeaWened b\ 

MU. BU\anW, Whe CoXUW iV going Wo mainWain bail aV iV.  

I'm happ\ Wo enWeUWain fXUWheU bail aUgXmenWV 

once a pUeUeleaVe -- oU, e[cXVe me, a pUeWUial UeleaVe 

plan haV been foUmXlaWed.  BXW iW ZoXld UeqXiUe, again, 

I ZanW Wo Vee ZhaW pUeWUial VcUeening deWeUmineV, and I 

ZoXld like Wo Vee ZhaWeYeU iV Whe UeVXlW of an\ menWal 

healWh VcUeening, oU cXUUenW menWal healWh diagnoVeV 

foU MU. BU\anW.

MS. HAMMOND:  And, in WhaW caVe, YoXU HonoU, 

Ze ZoXld aVk Wo come back ne[W Zeek foU an omnibXV 

heaUing, and Ze ZoXld aVk WhaW Ze geW WhiV caVe on Whe 

WUial calendaU aV Voon aV poVVible.
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THE COURT:  FaiU enoXgh, CoXnVel.  

The CoXUW Zill VeW an omnibXV heaUing foU ne[W 

ThXUVda\ aW 2:00 p.m., FebUXaU\ 27Wh.  

MS. HAMMOND:  And, again -- oh, VoUU\.

THE COURT:  Go ahead.

MS. HAMMOND:  Can Whe CoXUW go ahead and VeW 

WhiV foU a WUial daWe, YoXU HonoU? 

I knoZ Ze'Ye goW a diVpoViWiYe moWion pending; 

bXW giYen hiV cXVWodial VWaWXV, I ZoXld like Wo geW on 

Whe WUial calendaU, Vo Ze aUe noW fXUWheU doZn.

THE COURT:  FaiU enoXgh.  

So, I'll Well \oX, Whe CoXUW haV nine oU moUe 

WUialV VchedXled foU ApUil 13Wh, 27Wh, Ma\ 11Wh, and 

eighW VchedXled foU Ma\ 8Wh -- oU, e[cXVe me, Ma\ 18Wh.  

I haYe been VchedXling foU JXne 22nd oU JXl\ 

13Wh.  

MS. HAMMOND:  I'm ZondeUing if Ze coXld, 

peUhapV, pXW MU. BU\anW on one of Whe eaUlieU WUial 

daWeV, and, ma\be, Whe ApUil 27Wh daWe?  And, When, if 

Ze coXld haYe, ma\be, a backXp daWe in JXne, in caVe 

one of WhoVe caVeV doeVn'W go foUZaUd.

THE COURT:  We ZoXld place MU. BU\anW on Whe 

ApUil 27Wh jXU\ calendaU.  I Zill infoUm coXnVel WhaW 

cXUUenWl\ WheUe aUe WhUee in-cXVWod\ indiYidXalV ZiWh 

loZeU caXVe nXmbeUV Whan MU. BU\anW.  BXW VhoXld WhoVe 
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VeWWle, Ze Zill ceUWainl\ Wake MU. BU\anW'V maWWeU aV 

Voon aV poVVible.  

So, Whe folloZing pUeWUial deadlineV floZ fUom 

WhaW WUial VeWWing:  

A final pUeWUial confeUence Zill be held 

ThXUVda\, ApUil 2nd, aW 2:00 p.m.

JXU\ inVWUXcWionV aUe dXe FUida\, ApUil 17Wh.  

ObjecWionV aUe dXe ThXUVda\, ApUil 23Ud.  

And a confeUence Wo UeVolYe jXU\ inVWUXcWionV 

and VeWWle WUial e[hibiWV Zill be held aW 9:00 a.m. on 

FUida\, ApUil 24Wh.  

And do \oX haYe a pUefeUence, MV. Hammond, aV 

Wo a backXp WUial daWe?

MS. HAMMOND:  I ZoXld aVk -- I mean, I Whink 

if Ze coXld geW a backXp in Ma\, WhaW ZoXld be gUeaW.

MR. COOLIDGE:  (NodV head affiUmaWiYel\)  

Yeah.

THE COURT:  The CoXUW Zill VeW WhiV foU a 

backXp WUial on Ma\ 18Wh.  And Wo aYoid confXVion, I 

Zon'W pUoYide WhoVe daWeV aW WhiV Wime.  If Ze need Wo 

go ZiWh Whe backXp daWeV, Whe CoXUW Zill iVVXe a 

VepaUaWe WUial VchedXling oUdeU ZiWh WhoVe daWeV.

MS. HAMMOND:  Oka\.  Thank \oX, YoXU HonoU.

THE COURT:  An\Whing fXUWheU Wo come befoUe 

Whe CoXUW foU MU. BU\anW?  
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MS. HAMMOND:  NoW aW WhiV Wime, YoXU HonoU.

THE DEFENDANT:  No, YoXU HonoU.

MR. JENNINGS:  YeV, YoXU HonoU.  Can I aVk foU 

a calendaUing daWe foU Whe VWaWe'V UeVponVe Wo Whe 

MoWion Wo DiVmiVV?

THE COURT:  So, I ZoXld aVk -- giYen Ze aUe 

moYing inWo Whe omnibXV, I ZoXld -- can Whe VWaWe haYe 

a UeVponVe b\ ne[W ThXUVda\?

MR. JENNINGS:  I Zill ceUWainl\ do m\ beVW, 

YoXU HonoU.  (NodV head affiUmaWiYel\)

THE COURT:  So, I Zill giYe \oX Wo ne[W 

FUida\ -- 

MR. JENNINGS:  (NodV head affiUmaWiYel\) 

THE COURT:  -- Wo compleWe Whe VWaWe'V 

UeVponVe, and ZoXld UeqXiUe an\ Uepl\ Wo be filed one 

Zeek, WheUeafWeU.

MS. HAMMOND:  Oka\.  Thank \oX, YoXU HonoU.

THE COURT:  Oka\.  Thank \oX, MU. BU\anW, haYe 

a good afWeUnoon.

THE DEFENDANT:  Thank \oX, YoXU HonoU.  YoX, 

Woo.  

(PUoceedingV conclXded aW 2:22 p.m.)
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C E R T I F I C A T E

STATE OF MONTANA   )                       
         : SS

COUNTY OF MiVVoXla )

I, JXlie DeLong, RegiVWeUed PUofeVVional 

RepoUWeU and NoWaU\ PXblic foU Whe SWaWe of MonWana, 

UeViding in SW. IgnaWiXV, MonWana, do heUeb\ ceUWif\:  

  ThaW Whe foUegoing pageV of WhiV pUoceeding 

conVWiWXWe a WUXe and accXUaWe WUanVcUipWion of Whe 

WeVWimon\, all done Wo Whe beVW of m\ Vkill and 

abiliW\.  

IN WITNESS WHEREOF, I haYe heUeXnWo VeW m\

hand and affi[ed m\ noWaUial Veal on WhiV Whe 25Ud da\ 

of FebUXaU\, 2020.

                                                   
    /V/ JXOie DeLRQg              

         JXlie DeLong, RPR
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P R O C E E D I N G S

(Open coXUW.)

(DefendanW appeaUing Yia Yideo.)

(PUoceedingV began aW 1:39 p.m.)

THE COURT:  I'll call SWaWe of MonWana YeUVXV 

BUandon BU\anW, DC-20-70.  

MS. HAMMOND:  And Robin Hammond appeaUing ZiWh 

MU. BU\anW b\ Yideo fUom Whe MiVVoXla CoXnW\ DeWenWion 

FaciliW\, YoXU HonoU.

THE COURT:  Good afWeUnoon, MV. Hammond.  

Good afWeUnoon, MU. BU\anW.

THE DEFENDANT:  Good afWeUnoon, YoXU HonoU.

THE COURT:  We alVo haYe Jacob Coolidge heUe 

in Whe coXUWUoom, aV Zell aV MaWW JenningV on behalf of 

Whe SWaWe.  

We aUe heUe, aW leaVW iniWiall\, on Whe iVVXe 

foU an omnibXV heaUing, bXW I knoZ WheUe iV oWheU 

maWWeUV WhaW Ze aUe going Wo aWWend Wo, aV Zell.  

I ZoXld like Wo addUeVV Whe omnibXV, and find 

oXW if Whe paUWieV haYe come Wo an omnibXV memoUandXm.

MS. HAMMOND:  YoXU HonoU, Ze haYe UeceiYed and 

UeYieZed an omnibXV memoUandXm.  TheUe aUe a nXmbeU of 

moWionV WhaW Ze anWicipaWe Zill be filed be\ond Whe WZo 
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WhaW haYe -- WhaW aUe pending befoUe Whe CoXUW.  I 

haYen'W pXW daWeV on WhoVe moWionV \eW, jXVW becaXVe 

hiV cXVWodial VWaWXV iV going Wo infoUm dXe daWeV.  

BXW, Vpecificall\, Ze haYe noWiced Xp a moWion 

Wo VXppUeVV MU. BU\anW'V VWaWemenW.  AlWhoXgh, I ZoXld 

noWe WhaW Ze haYe noW been pUoYided a UecoUding of Whe 

VWaWemenW.  So, WhaW mighW go aZa\ once Ze aUe able Wo 

UeYieZ Whe UecoUded VWaWemenW.  

The pUoVecXWion iV indicaWing WhaW WheUe aUe 

alleged -- WheUe'V alleged 404(b) condXcW.  We haYen'W 

UeceiYed an\ diVcoYeU\ UelaWed Wo WhaW, and, of coXUVe, 

WheUe iV no cUiminal hiVWoU\.  So, Ze Zill definiWel\ 

be filing a bUief in objecWion Wo an\ 404(b) eYidence.  

We haYe noWiced Xp an affiUmaWiYe defenVe of 

miVWaken idenWiW\, and Ze Zill be pUoYiding good 

chaUacWeU eYidence.  

In addiWion, Ze aUe noWicing, XndeU geneUic 

moWionV, a moWion Wo diVmiVV baVed Xpon deVWUXcWion of 

eYidence.  Again, ZiWh Vome addiWional diVcoYeU\, WhaW 

-- WhaW mighW go aZa\, aV Zell.  

TheUe aUe no menWal healWh conceUnV WhaW Ze 

aUe alleging.  

I am looking aW Whe WUial pUocedXUe, and Whe 

pUoVecXWion haV indicaWed WhaW Whe anWicipaWed lengWh 

of WUial ZoXld be foXU da\V.  ThiV iV a caVe ZheUe Ze 
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anWicipaWe a pUeWW\ e[WenViYe defenVe caVe, Vo I Whink 

foXU da\V iV a pUeWW\ conVeUYaWiYe eVWimaWe.  I ZoXld 

eVWimaWe WhaW Ze ZoXld Wake aboXW WZo ZeekV of Whe 

CoXUW'V Wime if WhiV doeV go Wo WUial.  

The -- I did indicaWe WhaW all moWionV in 

limine, I pXW 14 da\V pUioU Wo WUial, jXVW becaXVe of 

Whe e[pediWed VchedXling VWaWXV, and When Whe 

appUopUiaWe diVpoViWion daWe I deVignaWed aV Whe final 

pUeWUial confeUence.  

I -- Ze do anWicipaWe WhaW all of oXU moWionV 

Zill be dXe on Whe Vame daWe, Vo I gXeVV Whe UeVW of 

Whe VchedXling daWeV Zill floZ fUom WhaW.  

THE COURT:  FaiU enoXgh, MV. Hammond.  

I look foUZaUd Wo Veeing Whe filing of Whe 

ZUiWWen omnibXV heaUing memoUandXm, and Zill UeYieZ and 

Vign, aV appUopUiaWe.  I appUeciaWe WhaW \oX haYe 

UeYieZed WhoVe daWeV.  

An\ objecWion fUom Whe SWaWe?

MR. JENNINGS:  No, YoXU HonoU.  (ShakeV head 

negaWiYel\)

THE COURT:  Oka\.  So, do geW -- do geW WhaW 

omnibXV heaUing memoUandXm filed, and Whe CoXUW Zill 

iVVXe iW in dXe coXUVe.

MS. HAMMOND:  (NodV head affiUmaWiYel\.)  We 

Zill, YoXU HonoU.  Thank \oX.  
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THE COURT:  And, Vo, noZ leW'V WXUn Wo maWWeUV 

of bail.  

MS. HAMMOND:  YoXU HonoU, I -- I did file ZiWh 

WhiV CoXUW a pUeWW\ deWailed -- eVVenWiall\, a poinW 

bUief UegaUding oXU bail aUgXmenWV.  BecaXVe WheUe aUe 

Vo man\ conVWiWXWional aUgXmenWV WhaW aUe implicaWed b\ 

Whe conWinXing cXVWodial VWaWXV of MU. BU\anW, I felW 

like iW made VenVe Wo pXW -- pXW iW on papeU, and Wo 

giYe Whe CoXUW a liWWle biW moUe conWe[W.  

I XndeUVWand WhaW MU. BU\anW'V moWheU iV 

pUeVenW in coXUW, WhaW iV ZheUe he ZoXld be liYing if 

UeleaVed.  

I Whink OfficeU SmiWh'V UepoUW giYeV Whe CoXUW 

impoUWanW and appUopUiaWe backgUoXnd infoUmaWion 

UegaUding MU. BU\anW'V life-long WieV Wo Whe commXniW\, 

aV Zell aV UeleYanW infoUmaWion UegaUding hiV 

inYeVWigaWion.  

The PSA VcoUe, of coXUVe, iV LeYel 1 PaVViYe.  

He haV no cUiminal hiVWoU\.  In addiWion, I ZoXld noWe 

WhaW Ze had aWWached Whe leWWeU WhaW MV. HaUp pUoYided 

XV.  MU. Coolidge iV, I knoZ, in coXUW, Ze can Vee him, 

he haV anoWheU leWWeU WhaW Ze -- 

THE COURT:  YoX ma\ appUoach.

MS. HAMMOND:  -- jXVW UeceiYed UighW afWeU Whe 

filing of WhiV bUief WhaW ZaV ZUiWWen b\ WhUee 
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addiWional coXncil membeUV; JeVVe RamoV, SandUa 

VaVecka, and John ConWoV.  And MU. Coolidge iV 

pUoYiding WhaW Wo Whe CoXUW, aV Zell.  

We ZoXld aVk WhaW WhaW leWWeU alVo be lodged 

in Whe CoXUW file and placed on Whe UecoUd.  And I'm 

VXUe Whe CoXUW ZanWV a feZ minXWeV Wo Uead WhaW leWWeU.

THE COURT:  Thank \oX, MV. Hammond.  

I haYe had an oppoUWXniW\ Wo UeYieZ Whe Vome 

28 pageV foU Whe moWion foU bail UedXcWion WhaW ZaV 

filed eaUlieU Woda\, and I am UeYieZing Whe leWWeU WhaW 

MU. Coolidge pUoYided daWed FebUXaU\ 27Wh fUom coXncil 

membeUV RamoV, VaVecka, ConWoV.  

(Reading docXmenWV)

Oka\.  An\ fXUWheU aUgXmenWV UelaWed eiWheU Wo 

bail oU Whe leWWeUV?  

MR. COOLIDGE:  If MV. -- 

MS. HAMMOND:  I'll hand iW oYeU Wo MU. 

Coolidge, YoXU HonoU.

MR. COOLIDGE:  Yeah.  So, Whe onl\ Whing I 

ZoXld add iV WhaW CoXncilpeUVon RamoV iV heUe in coXUW 

Woda\, if WhaW iV Whe conceUn of Whe CoXUW, bXW I Whink 

WhaW MV. Hammond laid iW oXW YeU\ Zell.

THE COURT:  All UighW.  So, ZaV WheUe an 

abiliW\ Wo geW a menWal healWh eYalXaWion foU 

MU. BU\anW, oU foU him Wo pUoYide a cop\ of an\ menWal 
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healWh -- a pUioU meWal healWh eYalXaWion?

MS. HAMMOND:  YoXU HonoU, I ZoXld noWe, aV 

deWailed in oXU moWion UegaUding bail, Ze aUe objecWing 

Wo WhaW diVcloVXUe and diVVeminaWion baVed Xpon 

MU. BU\anW'V conVWiWXWional UighW Wo pUiYac\, aV 

Uecogni]ed b\ Whe MonWana ConVWiWXWion, AUWicle II, 

SecWion 10.  AlVo, baVed Xpon hiV UighW Wo pUiYac\, aV 

aUWicXlaWed in RoZe YeUVXV Wade, and WhaW pUogen\ of 

caVeV, XndeU Whe dXe pUoceVV claXVe of Whe FoXUWeenWh 

AmendmenW.  ThaW line of caVeV iV ciWed in oXU moWion.  

I -- I can noWe, and Ze did inclXde in Whe 

moWion UelaWiYe Wo WhaW, a condiWion UegaUding MonWana 

Code AnnoWaWed, Whe bail VWaWXWe, Vpecificall\ SecWion 

46-9-301, SXbdiYiVion -- VoUU\, m\ -- SXbdiYiVion (10), 

WhaW MU. BU\anW iV and haV been engaged in VeUYiceV, 

menWal healWh VeUYiceV, WhUoXgh Whe VA, and haV a 

long-VWanding UelaWionVhip ZiWh WUeaWmenW pUoYideUV 

WheUe.  

He can'W paUWicipaWe in WhaW pUogUam Zhile 

he'V in cXVWod\, Vo hiV conWinXed cXVWodial VWaWXV 

Ueall\ miliWaWeV againVW hiV abiliW\ Wo Veek ongoing 

WUeaWmenW aV conWemplaWed b\ Whe VWaWXWe.  BXW in WeUmV 

of pUoYiding a menWal healWh eYalXaWion, UeVpecWfXll\ 

Ze -- Ze aUe objecWing Wo WhaW.

MR. COOLIDGE:  And if I ma\ VXpplemenW, YoXU 
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HonoU.  

I can Va\ WhaW Ze haYe UeceiYed UecoUdV, and 

Ze'Ye ZoUked ZiWh BUandon and hiV WUeaWmenW pUoYideUV 

and caVe managemenW, and Ze can aVVXUe Whe CoXUW WhaW 

BUandon ZoXld Ueengage WUeaWmenW jXVW aV -- oU VeUYiceV 

ZiWh Whe VA jXVW aV he ZaV befoUe hiV aUUeVW.

THE DEFENDANT:  AbVolXWel\.

MS. HAMMOND:  He alVo haV a VXppoUW dog, YoXU 

HonoU, WhaW he, \oX knoZ, can'W haYe conWacW ZiWh Zhile 

he'V in cXVWod\.  So, WhaW'V anoWheU poinW Wo conVideU 

UelaWiYe Wo SXbVecWion (10) of Whe bail VWaWXWe.  

THE COURT:  So, I -- I'm in a biW of a 

qXandaU\, in WhaW MU. BU\anW, WhUoXgh coXnVel, haV made 

man\ VWaWemenWV aboXW hiV menWal healWh, bXW I haYe no 

independenW indicia WhaW WheUe iV an\ menWal healWh 

iVVXeV.  And, Vo, paUW of m\ pXUpoVe in UeqXeVWing Whe 

menWal healWh eYalXaWion, oU Vome UecoUdV Zhich ZoXld 

indicaWe menWal healWh conVideUaWionV -- Zhich I'm noW 

neceVVaUil\ doXbWing, bXW I haYe no pUoof of Whem, 

eiWheU, and I'm -- I'm noZ foUced Wo Uel\ Xpon coXnVel 

and WheiU VWaWemenWV.  

Which coXnVel do haYe a UeqXiUemenW of candoU 

Wo Whe CoXUW, and -- and I haYe ceUWainl\ foXnd boWh of 

\oX Wo be honoUable and WUXWhfXl and candid Wo Whe 

CoXUW, bXW, again, I'm lefW ZiWh noWhing Wo -- Wo help 
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eVWabliVh MU. BU\anW'V menWal healWh VWaWXV.  

MS. HAMMOND:  I gXeVV, YoXU HonoU, jXVW in 

UeVponVe Wo WhaW, Woo, and I knoZ WhaW Whe moWion iV 

pending and Ze don'W \eW haYe Whe pUoVecXWion'V 

UeVponVe, bXW Whe conceUn iV WhaW -- Ze XndeUVWand hiV 

UeqXeVW Wo WhaW, Whe UeqXeVW foU WhaW confidenWial 

medical infoUmaWion iV in UeVponVe Wo WhiV affidaYiW 

WhaW iV -- WhaW haV been pUoYided b\ Whe pUoVecXWion.  

And, I mean, Ze haYe noWed UepeaWedl\ in boWh 

of oXU moWionV all of Whe conceUnV -- Whe facWXal 

conceUnV, in paUWicXlaU, WhaW Ze haYe UegaUding WhoVe 

allegaWionV, and Whe pUobable caXVe deWeUminaWion 

conceUnV WhaW Ze haYe.  

So, I -- I Whink, eVpeciall\ MU. BU\anW, 

ViWXaWed aV he iV ZiWhoXW an\ conYicWion of an\ VoUW, 

iV Ueall\ in a ViWXaWion ZheUe, I mean, a menWal healWh 

eYalXaWion, again, Whe -- Whe UighW Wo pUiYac\, bXW, 

alVo, \oX knoZ, WheUe aUe WheVe oYeUaUching UighWV Wo 

dXe pUoceVV and againVW Velf-incUiminaWion, Zhich iV 

alVo noWed in boWh of oXU moWionV.  

So, baVed Xpon WhoVe oYeUaUching conceUnV -- 

and WheVe aUe iVVXeV and conceUnV WhaW haYe been 

Uecogni]ed b\ Whe MonWana SXpUeme CoXUW and b\ Whe 

UniWed SWaWeV SXpUeme CoXUW.  I Whink WhaW all iV 

conWemplaWed b\ Whe MonWana bail VWaWXWe, becaXVe of 
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WheVe oYeUaUching conVWiWXWional conceUnV, iV WhaW Whe 

qXeVWion of ZheWheU oU noW he can conWinXe Wo UeceiYe 

menWal healWh WUeaWmenW aV he ZaV pUioU Wo being in 

cXVWod\.  

And I -- \oX knoZ, MU. Coolidge and I aUe boWh 

officeUV of Whe CoXUW, Ze boWh, \oX knoZ, haYe been in 

conWacW ZiWh BUandon, ZiWh hiV moWheU, and UeceiYed 

infoUmaWion confiUming WhaW he haV been in conWacW and 

engaging in WUeaWmenW foU qXiWe Vome Wime ZiWh Whe VA.  

So, I gXeVV, \oX knoZ, WhiV iV a -- WhiV iV a 

conVWiWXWional iVVXe WhaW Ze Ueall\ -- I Whink Ze 

ZoXldn'W be doing oXU job adeqXaWel\ if Ze alloZed -- 

alloZed WhaW -- Whe diVVeminaWion of WhaW kind of 

confidenWial medical infoUmaWion.

THE COURT:  Oka\.  Thank \oX, MV. Hammond.  

MU. JenningV.

MR. JENNINGS:  YoXU HonoU, WhiV iV Whe WhiUd 

Zeek in a UoZ ZiWh Whe Vame aUgXmenWV.  MU. BU\anW iV 

-- haV e[pUeVVed, boWh Wo laZ enfoUcemenW and WhUoXgh 

hiV man\, man\ YideoV WhaW aUe poVWed online, hiV 

menWal healWh iVVXeV, WhaW he'V eVVenWiall\ 

e[peUiencing a menWal healWh cUiViV, and in Whe midVW 

of WhiV cUiViV he'V making WheVe WhUeaWening VWaWemenWV 

online and acWing in a menacing manneU befoUe Whe ciW\ 

coXncil.  
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He ceUWainl\ iV noW obligaWed Wo do a menWal 

healWh eYalXaWion; bXW ZiWhoXW WhaW infoUmaWion Wo WhiV 

CoXUW, \oX do noW haYe VXfficienW infoUmaWion Wo 

anal\]e ZheWheU he iV a dangeU Wo Whe pXblic, oU 

ZheWheU he iV geWWing hiV menWal healWh WUeaWmenW.  

I ZoXld UefeU \oX, again, Wo 46-9-301, and 

WheUe aUe WZo paUWicXlaU iVVXeV WhaW Whe SWaWe UelieV 

Xpon Zhen Ze aUe aUgXing bail in WhiV ViWXaWion:  The 

fiUVW iV one of Whe facWoUV WhaW Whe CoXUW geWV Wo 

conVideU iV ZheWheU Whe bail iV VXfficienW Wo pUoWecW 

an\ peUVon fUom bodil\ injXU\, and anoWheU one iV 

conVideUaWe of Whe defendanW'V menWal healWh VWaWXV and 

Whe defendanW'V paUWicipaWion in a menWal healWh 

WUeaWmenW pUogUam.  

CeUWainl\, I haYe no UeaVon Wo doXbW MV. 

Hammond and MU. Coolidge WhaW he haV e[peUienced oU had 

WUeaWmenW in Whe paVW, bXW Ze need WhoVe UecoUdV Wo 

XndeUVWand ZhaW e[acWl\ iV going on ZiWh him.  

IW doeV appeaU WhaW Whe CoXUW iV accepWing 

Vome oXWVide infoUmaWion in VeWWing bail, oU looking aW 

Whe meUiWV of WhiV caVe, and I haYe heUe ZhaW'V a 

WUanVcUipW fUom Whe Yideo WhaW'V aW iVVXe.  I Whink iW 

ZoXld be Ueall\ helpfXl foU Whe CoXUW Wo 

XndeUVWand e[acWl\ ZhaW Whe -- 

THE COURT:  YoX ma\ appUoach.
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MS. HAMMOND:  I didn'W heaU ZhaW MU. JenningV 

haV.

THE COURT:  So, I ZoXld haYe \oX, MU. 

JenningV, go ahead --

MR. COOLIDGE:  MV. Hammond, he'V pUeVenWing a 

WUanVcUipW of Whe Yideo aW iVVXe.  

MS. HAMMOND:  And, YoXU HonoU, Ze ZoXld objecW 

Wo WhiV.  TheUe haV been no UeqXiViWe foXndaWion 

eVWabliVhing ZheUe WhiV WUanVcUipW comeV fUom, ZheUe 

Whe -- Whe Yideo comeV fUom.

MR. JENNINGS:  YoXU HonoU, Whe alWeUnaWiYe iV 

WhaW I ZoXld be happ\ Wo pXll Xp m\ compXWeU and pla\ 

iW online.  (NodV head affiUmaWiYel\) 

MS. HAMMOND:  And, YoXU HonoU, Ze ZoXld objecW 

Wo WhaW, aV Zell.  I mean, WheUe iV no foXndaWional -- 

WheUe iV no foXndaWional -- 

THE COURT:  So, MV. Hammond -- MV. Hammond. 

MS. HAMMOND:  -- eYidenWiaU\ --

THE COURT:  We -- MV. Hammond. 

MS. HAMMOND:  I XndeUVWood -- I'm VoUU\.  IW'V 

haUd jXVW oYeU Yideo.

THE COURT:  We aUe aW a bail heaUing.  ThiV iV 

noW a fXll-bloZn WUial on Whe meUiWV.  

I am UeYieZing Whe maWeUial pUoYided b\ Whe 

coXnW\ -- oU, e[cXVe me, b\ Whe SWaWe ZiWh Whe Vame 
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leYel of UeYieZ WhaW I am pUoYiding Whe e[hibiWV WhaW 

ZeUe VXbmiWWed ZiWh \oXU moWion foU bail -- 

MR. COOLIDGE:  So -- 

THE COURT:  -- UedXcWion.

MR. COOLIDGE:  JXdge -- I'm VoUU\.

THE COURT:  And I am jXVW WU\ing Wo geW an 

XndeUVWanding foU boWh ZhaW haV been Vaid, oU aW leaVW 

alleged Wo be Vaid, and a beWWeU XndeUVWanding foU Whe 

commXniW\ VafeW\ aVpecW, Zhich iV, I Whink, Whe ke\ 

paUW of WhiV caVe.

MR. COOLIDGE:  And -- 

THE COURT:  So, MU. Coolidge.

MR. COOLIDGE:  So, YoXU HonoU, I knoZ 

MV. Hammond haV noW haYe an oppoUWXniW\ Wo Vee Whe 

WUanVcUipW.  I am YeU\ familiaU ZiWh Whe eYidence of 

Whe caVe, and I can Va\ WhaW Whe WUanVcUipW WhaW'V 

befoUe Whe CoXUW haV been VelecWed and Waken oXW of 

conWe[W, and iV noW a fXll -- iW'V noW a fXll 

UeflecWion of ZhaW'V in Whe Yideo.  

Which iV one of Whe WhingV WhaW Ze UaiVed in 

oXU bUief, Wo highlighW Whe facW WhaW ZhaW iV being 

VhoZn Wo \oX aV being diVVeminaWed fUom BUandon BU\anW 

iV noW ZhaW ZaV acWXall\ diVVeminaWed fUom BUandon 

BU\anW.  

So, Zhen Whe SWaWe Va\V WhaW WhiV iV pUoof 
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WhaW he iV dangeUoXV, and MV. Hammond UaiVeV poinWV 

aboXW hoZ Ze don'W haYe an\ pUoof WhaW WhiV came fUom 

BUandon BU\anW, I Whink WhaW UeflecWV Whe poinW WhaW 

ZhaW \oX'Ue Ueading iV noW fXll\ conWe[WXal, iW'V Waken 

oXW of conWe[W, and iW ma\ haYe eYen oUiginaWed oU been 

diVVeminaWed b\ BUandon BU\anW.

MR. JENNINGS:  I'm -- 

MR. COOLIDGE:  So, Va\ing WhaW WhiV iV pUoof 

WhaW BUandon BU\anW iV dangeUoXV, I Whink, oYeUlookV 

Whe facW WhaW WheUe haYe noW been WheVe baVeline 

foXndaWional VWandaUdV meW Wo VhoZ WhaW Whe\ eYen came 

fUom BUandon BU\anW.

MR. JENNINGS:  And, YoXU HonoU, if Whe SWaWe 

coXld be heaUd Wo pUoYide Vome conWe[W.  BecaXVe I do 

Whink WhaW'V YeU\ impoUWanW, and I ZanW Wo be aV candid 

aV poVVible foU Whe CoXUW.  

TheUe iV a Yideo WhaW iV online, and iW'V -- 

iW'V almoVW 13 minXWeV long.  I'Ye ZaWched iW 

UepeaWedl\, and I find no indicaWion of an\ hiccXp in 

Whe YeUbal dialog oU an\ adjXVWmenW of Whe cameUa WhaW 

ZoXld indicaWe WhaW iW'V ediWed in an\ Za\.  I 

XndeUVWand Whe Yideo WhaW Whe\ aUe Walking aboXW, and 

WhaW iV noW Whe Yideo WhaW WhiV WUanVcUipW iV fUom.  

I alVo ZanW Wo be cleaU WhaW WhiV iV m\ effoUW 

of Waking a WUanVcUipW and W\ping iW.  I fXll\ 
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Uecogni]e WheUe ma\ be Vome W\poV and oWheU eUUoUV in 

heUe on Vpecific ZoUdV oU pXncWXaWion; hoZeYeU, WhiV iV 

Whe VXbVWance of Whe iVVXe befoUe Whe CoXUW.

I alVo agUee, WhiV iV noW pUoof, YoXU HonoU.  

PUoof comeV aW WUial WhUoXgh WeVWimon\ and ZiWneVVeV, 

and Whe SWaWe iV aW a diVadYanWage in WhaW WheUe'V been 

a bUief filed, boWh Woda\ and laVW Zeek, minXWeV befoUe 

I Zalk inWo coXUW, ZheUe Whe SWaWe doeVn'W haYe an\ 

oppoUWXniW\ Wo pUoYide WhiV CoXUW ZiWh oWheU 

infoUmaWion.

I did m\ beVW befoUe coming heUe Woda\ Wo make 

VXUe WhaW I coXld pUoYide Whe CoXUW Whe UeaVonV foU oXU 

bail aUgXmenWV.  FUom Whe SWaWe'V peUVpecWiYe, YeU\ 

VeUioXV WhUeaWV ZeUe made on WheVe YideoV.  We don'W 

haYe an\ oWheU infoUmaWion aboXW MU. BU\anW'V menWal 

healWh VWaWXV.  

I ZoXld loYe Wo leaUn WhaW.  I ZoXld loYe Wo 

leaUn Whe peUVpecWiYe of MU. BU\anW and hiV menWal 

healWh diagnoVeV Wo XndeUVWand if he iV a UiVk Wo Whe 

pXblic, oU noW.  WiWhoXW WhaW, Ze onl\ haYe hiV 

UepUeVenWaWionV and Whe YideoV WhaW haYe been poVWed 

online.  

ThiV Yideo, YoXU HonoU, iV poVWed on a ZebViWe 

called "Pick YoXU BaWWleV."  The SWaWe Zill concede 

WhaW WheUe haYe been YideoV poVWed on Whe ZebViWe Vince 
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MU. BUandon -- MU. BU\anW ZaV aUUeVWed.  ThiV iV a 

ZebViWe being mainWained b\ anoWheU peUVon.  I ZanW Wo 

acknoZledge WhaW befoUe Whe CoXUW.  

ThiV Yideo VWaUWV ZiWh MU. BU\anW WXUning a 

lighW on, Vhining iW in hiV face and Va\ing, "JXVW Vo 

\oX knoZ iW'V me."  The ZoUding WhaW \oX Vee comeV 

afWeU WhaW.  The SWaWe haV no UeaVon Wo doXbW iWV 

aXWhenWiciW\ oU foXndaWion, bXW WhiV iV Whe VXbVWance 

of Whe cXUUenW conceUnV WhaW Whe SWaWe haV.  

While I XndeUVWand WheUe ma\ be WhUee ciW\ 

coXncil membeUV WhaW pUoYided a leWWeU Woda\, I don'W 

belieYe WhoVe aUe Whe ciW\ coXncil membeUV WhaW aUe a 

YicWim in WhiV offenVe.  TheUe aUe alVo oWheU ciW\ 

coXncil membeUV, YoXU HonoU, WhaW aUe WeUUified oYeU 

WheVe VWaWemenWV aboXW eliminaWing people, 

e[WeUminaWing people, and Walking aboXW VXbmiWWing oU 

d\ing.  All in lighW of boWh miliWaU\ iVVXeV, 

MU. BU\anW'V e[-Zife, and, moVW impoUWanWl\, Whe iVVXeV 

befoUe Whe ciW\ coXncil.  

UnWil WhiV CoXUW geWV moUe infoUmaWion aboXW 

Whe UiVk Wo Whe pXblic oU MU. BU\anW'V menWal healWh 

VWaWXV, UeleaVe iV noW appUopUiaWe, oU bond VhoXld noW 

be UedXced.

MR. COOLIDGE:  And, JXdge, I ZoXld -- 

THE COURT:  LaVW ZoUdV, MU. Coolidge.
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MR. COOLIDGE:  I don'W mean Wo Wake Wime aZa\ 

fUom MV. Hammond, bXW I ZoXld poinW oXW WhaW WheUe aUe 

WhUee coXncil membeUV Zho join in WhaW leWWeU, and a 

VepaUaWe leWWeU fUom HeaWheU HaUp, Zho iV a foXUWh 

coXncil membeU, Va\ing WhaW Whe\ do noW YieZ BUandon aV 

a WhUeaW.  And all Ze aUe heaUing iV Vecondhand 

infoUmaWion aboXW hoZ Vome people do feel he iV a 

WhUeaW, bXW Ze don'W haYe an\ docXmenWaWion of WhaW 

befoUe Whe CoXUW Woda\.  

We haYe MU. RamoV, Zho iV Whe onl\ coXncil 

membeU Zho iV, I belieYe, in Whe coXUW, and he doeV noW 

feel BUandon iV a WhUeaW.  So, iW VpeakV Wo oXU bond 

aUgXmenW WhaW Ze don'W Whink WhaW Whe alleged YicWimV 

YieZ him aV a WhUeaW.  

THE COURT:  An\ fXUWheU laVW ZoUdV, -- 

MS. HAMMOND:  And, YoXU HonoU -- 

THE COURT:  -- MV. Hammond?  

MS. HAMMOND:  I'm VoUU\ Wo pile on heUe, bXW I 

jXVW ZanW Wo ciWe UniWed SWaWeV YeUVXV SaleUno, WhaW iV 

Whe UniWed SWaWeV SXpUeme CoXUW caVe WhaW'V ciWed in 

oXU bUief on Page 11, 481 U.S. 739.  IW -- iW doeV 

indicaWe WhaW a coXUW can VeW a YeU\ high bail bXW onl\ 

Zhen ceUWain pUocedXUal UighWV haYe been gXaUanWeed Wo 

Whe accXVed.  

TheUe, Whe UniWed SWaWeV SXpUeme CoXUW ZaV 
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UeYieZing Whe 1984 FedeUal Bail RefoUm AcW, Zhich 

alloZV foU a conWeVWed heaUing on WheVe iVVXeV, Zhich 

alloZV foU cUoVV-e[aminaWion of ZiWneVVeV on WheVe 

iVVXeV, Zhich alloZV Whe defenVe Wo call ZiWneVVeV, and 

Zhich alVo UeqXiUeV WhaW Whe coXUW make a bail finding 

b\ cleaU and conYincing VWandaUdV.  

ThaW iV Whe -- WhiV pUoceVV, ZiWh Whe 

pUoVecXWion offeUing eYidence WhaW comeV fUom Vome 

Vocial media plaWfoUm WhaW Whe\ haYen'W obWained b\ Za\ 

of VeaUch ZaUUanW oU b\ VXbpoena dXceV WecXm, in no Za\ 

complieV ZiWh Whe UeqXiUemenWV WhaW haYe been VeW oXW 

b\ Whe UniWed SWaWeV SXpUeme CoXUW, and WhaW haYe been 

Whe UeqXiUemenWV UegaUding bail heaUingV Vince 1987.  

I ZoXld alVo noWe WhaW anoWheU UniWed SWaWeV 

SXpUeme CoXUW opinion WhaW Ze ciWe in oXU bUief iV 

EVWelle YeUVXV SmiWh.  ThaW'V Whe UniWed SWaWeV SXpUeme 

CoXUW opinion WhaW appeaUV on PageV 8 and 9 of oXU 

moWion.  The ciWe iV 451 UniWed SWaWeV 454.  

ThaW dealV ZiWh a poVW-conYicWion oUdeUing of 

a menWal healWh eYalXaWion b\ Whe coXUW in a deaWh 

penalW\ caVe, and Whe UniWed SWaWeV SXpUeme CoXUW 

oYeUWXUned WhaW deaWh -- WhaW deaWh penalW\ in -- in 

WhaW caVe, iW'V fUom 1981, becaXVe Whe oUdeUing and 

compelling of Whe defendanW, Zho had been conYicWed of 

mXUdeU, coXld noW be XVed againVW him in -- in Whe -- 
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in WhoVe pUoceedingV foU Whe coXUW Wo make a deciVion 

aV Wo ZheWheU oU noW Whe defendanW WheUe VhoXld be pXW 

Wo deaWh.  

IW WalkV aboXW Whe confUonWaWion claXVe and 

Whe UighW againVW -- e[cXVe me.  IW WalkV aboXW Whe 

UighW againVW Velf-incUiminaWion -- noW Whe 

confUonWaWion claXVe -- and Whe facW WhaW an accXVed 

cannoW be compelled Wo pUoYide eYidence againVW 

himVelf.  

ThaW iV ZhaW coXnVel iV aVking XV Wo do.  

He'V -- he'V Va\ing, "I Whink WheUe iV a menWal healWh 

cUiViV," ZiWhoXW an\ pUoof, ZiWhoXW an\ -- an\ 

pUofeVVional eYalXaWion aW all, and When demanding WhaW 

-- I mean, iW Ueall\ WUackV Whe EVWelle YeUVXV SmiWh 

UniWed SWaWeV -- 

THE COURT:  MV. Hammond.

MS. HAMMOND:  -- coXUW opinion.  Oka\.  SoUU\.

THE COURT:  MV. Hammond, Whank \oX.

MS. HAMMOND:  YeV.

THE COURT:  The CoXUW iV going Wo leaYe bail 

aV iV aW $100,000.  I Zill Well \oX WhaW Whe CoXUW'V 

chief conceUn iV MU. BU\anW'V dangeU Wo Whe commXniW\ 

and Whe commXniW\'V VafeW\, giYen, UegaUdleVV of ZheUe 

poVWed, hoZ poVWed, Zho poVWed, I haYen'W heaUd 

MU. BU\anW den\ WhaW WhoVe VWaWemenWV ma\ be hiV.  
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And -- 

MS. HAMMOND:  He pled noW gXilW\, YoXU 

HonoU -- 

THE COURT:  -- becaXVe -- becaXVe of hoZ 

conceUning WhoVe VWaWemenWV aUe, Whe CoXUW iV going Wo 

keep Whe bail in place.  I Zill Va\, alVo, WhaW menWal 

healWh iV an iVVXe in WhiV caVe.  BecaXVe defenVe haV 

placed menWal healWh aW iVVXe b\ alleging WhaW 

MU. BU\anW VXffeUV fUom PTSD, depUeVVion, and oWheU 

maWWeUV, I ZanW confiUmaWion.  

I am noW aVking Wo haYe deWailed noWeV, I ZanW 

diagnoViV and UecommendaWion.  BecaXVe iW ZoXld be m\ 

inWenWion, aV a paUW of an\ UeleaVe condiWionV, Wo 

UeqXiUe MU. BU\anW Wo compleWe an\ UecommendaWionV of a 

menWal healWh eYalXaWion, Zhich ZoXld When limiW hiV 

poWenWial -- Whe commXniW\ VafeW\ iVVXeV.  

And, Vo, Whe -- Whe ke\V Wo Whe jail aUe in 

MU. BU\anW'V handV.  

(DiVcXVVion off Whe UecoUd.)

THE DEFENDANT:  SiU, ma\ I Va\ VomeWhing?

THE COURT:  YoX ma\.

MS. HAMMOND:  If I coXld jXVW --

(DiVcXVVion off Whe UecoUd.)

THE DEFENDANT:  Thank \oX, ViU.  

MS. HAMMOND:  Thank \oX, YoXU HonoU.
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THE COURT:  Thank \oX, MU. BU\anW.  

Thank \oX, MV. Hammond.

MS. HAMMOND:  Thank \oX.  

 

(PUoceedingV conclXded aW 2:04 p.m.)
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C E R T I F I C A T E

STATE OF MONTANA   )                       
         : SS

COUNTY OF MiVVoXla )

I, JXlie DeLong, RegiVWeUed PUofeVVional 

RepoUWeU and NoWaU\ PXblic foU Whe SWaWe of MonWana, 

UeViding in SW. IgnaWiXV, MonWana, do heUeb\ ceUWif\:  

  ThaW Whe foUegoing pageV of WhiV pUoceeding 

conVWiWXWe a WUXe and accXUaWe WUanVcUipWion of Whe 

WeVWimon\, all done Wo Whe beVW of m\ Vkill and 

abiliW\.  

IN WITNESS WHEREOF, I haYe heUeXnWo VeW m\

hand and affi[ed m\ noWaUial Veal on WhiV Whe 28Wh da\ 

of FebUXaU\, 2020.

                                                 
    /V/ JXOie DeLRQg              

         JXlie DeLong, RPR
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CERTIFICATE OF SERVICE

I, Jacob Daniel Coolidge, hereby certify that I have served true and accurate copies of the 
foregoing Answer/Brief - Reply Brief to the following on 03-06-2020:

Matthew C. Jennings (Prosecutor)
200 W. Broadway
Missoula MT 59802
Representing: State of Montana
Service Method: eService

 
 Electronically signed by Melanie Dodge on behalf of Jacob Daniel Coolidge

Dated: 03-06-2020
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Robin B. Hammond
Office of State Public Defender
Regional Office, Region 2
610 N. Woody 
Missoula, MT 59802
Phone: (406) 523-5140

Attorney for Defendant

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
BEFORE THE HONORABLE SHANE VANNATTA

STATE OF MONTANA, 
Plaintiff, 

v. 
BRANDON BRYANT, 

Defendant.

Cause No. DC-20-70

MOTION TO CONTINUE MOTION 
DEADLINE

UNOPPO�	


Defendant moves to continue the Motions Deadline for the filing of his opening briefs 

noticed in the previously filed Omnibus Memorandum from Monday, March 9, 2020, to Friday, 

March 13, 2020.

The reason for this request is that the defense just received the recording of Mr. Bryant’s 

statement to Missoula Police Officer Smith this morning from the State.  Counsel for Defendant 

needs additional time to evaluate the video and to determine @hat motions, if any, need to be 

filed in this case.

Matt Jennings, the Prosecuting Attorney, has been contacted concerning this request and 

does not object to this motion.

Respectfully submitted this 9th day of March, 2020.

/S/RO�	
 ��

O
�
Attorney for Brandon Bryant

F I L E D

STATE OF MONTANA
By: __________________

CLERK

16.00

Missoula County District Court

Molly Reynolds
DC-32-2020-0000070-IN

03/09/2020
Shirley Faust

Vannatta, Shane



CERTIFICATE OF SERVICE

I, Robin B. Hammond, hereby certify that I have served true and accurate copies of the 
foregoing Motion - Motion - Unopposed to the following on 03-09-2020:

Jacob Daniel Coolidge (Attorney)
610 Woody Street
Missoula MT 59802
Representing: Brandon Howard Bryant
Service Method: eService

Matthew C. Jennings (Prosecutor)
200 W. Broadway
Missoula MT 59802
Representing: State of Montana
Service Method: eService

 
 Electronically Signed By: Robin B. Hammond

Dated: 03-09-2020
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Hon. Shane Vannatta
District Court Judge
Fourth Judicial District Court, Missoula County
220  . !road"ay St.
Missoula, M# $%&02

M'(#)() F'*+#H J*D,C,)- D,S#+,C# C'*+#, M,SS'*-) C'*(#. 
!/F'+/ #H/ H'('+)!-/ SH)(/ V)(()##)

S#)#/ 'F M'(#)(), 
0lainti11, 

2. 
!+)(D'( !+.)(#, 

De1endant.

Cause (o. DC320340

'+D/+ C'(#,(*,(5 M'#,'(S
D/)D-,(/

De1endant 6o2ed to continue the Motions Deadline currently set 1or March %, 2020.  

#here a77earing to 8e good cause 1or this re9uest, the 6otion is granted.

,# ,S H/+/!. '+D/+/D that the Motions Deadlines in the a8o2e3ca7tioned case are 

6odi1ied as 1ollo"s:

De1endant;s '7ening !rie1s in all 6otions noticed in the 7re2iously 1iled '6ni8us 

Me6orandu6, are due on Friday, March 1<, 2020.

#he State;s +e7ly !rie1s are due on Friday, March 24, 2020.

De1endant;s +e7ly !rie1s are due on Friday, )7ril <, 2020.

ELECTRONICALLY SIGNE� AN� �ATE� �ELO�

Cc: +o8in Ha66ond, )ssistant 0u8lic De1ender
Matt Jennings, 0rosecuting )ttorney

F I L E D

STATE OF MONTANA
By: __________________

CLERK

17.00

Missoula County District Court

Michelle Vipperman
DC-32-2020-0000070-IN

03/10/2020
Shirley Faust

Vannatta, Shane



CERTIFICATE OF SERVICE

I, Robin B. Hammond, hereby certify that I have served true and accurate copies of the 
foregoing Motion - Motion - Unopposed to the following on 03-09-2020:

Jacob Daniel Coolidge (Attorney)
610 Woody Street
Missoula MT 59802
Representing: Brandon Howard Bryant
Service Method: eService

Matthew C. Jennings (Prosecutor)
200 W. Broadway
Missoula MT 59802
Representing: State of Montana
Service Method: eService

 
 Electronically Signed By: Robin B. Hammond

Dated: 03-09-2020
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Jacob Coolidge
Office of State Public Defender
Regional Office, Region 2
610 N. Woody 
Missoula, MT 59802
Phone: (406) 523-5140

Attorney for Defendant

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
BEFORE THE HONORABLE SHANE VANNATTA

STATE OF MONTANA, 
Plaintiff, 

v. 
BRANDON HOWARD BRYANT, 

Defendant.

Cause No. DC-20-70

MOTION TO AMEND CONDITIONS OF 
RELEASE.

COMES NOW, Brandon Howard Bryant, by and through his counsel of record, Jacob 

Coolidge, hereby respectfully moves the Court to amend Defendant’s conditions of release 

specifically Condition #11 to read as follows:

Defendant is restrained from being present or in attendance at any properties where the 

city council, mayor, or Missoula Redevelopment (urban renewal) operations and services are 

present, such as the city council@Missoula Redevelopment Office building properties or on any 

city hall property, eAcept if he must attend municipal court in city hall, he may do so with a 

police escort by first contacting the city police department by telephone or email or through a 

third party.

Counsel for State has been contacted and does not obBect to this reCuest.

Respectfully submitted this 19th day of March, 2020.

@s@Jacob Coolidge
Jacob Coolidge
Attorney for Defendant

F I L E D

STATE OF MONTANA
By: __________________

CLERK

19.00

Missoula County District Court

Donna Duffy
DC-32-2020-0000070-IN

03/19/2020
Shirley Faust

Vannatta, Shane



CERTIFICATE OF SERVICE

I, Jacob Daniel Coolidge, hereby certify that I have served true and accurate copies of the 
foregoing Motion - Motion to the following on 03-19-2020:

Robin B. Hammond (Attorney)
610 Woody St.
Missoula MT 59802
Representing: Brandon Howard Bryant
Service Method: eService

Matthew C. Jennings (Prosecutor)
200 W. Broadway
Missoula MT 59802
Representing: State of Montana
Service Method: eService

 
 Electronically signed by Brianna Kessler on behalf of Jacob Daniel Coolidge

Dated: 03-19-2020
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Hon. Shane A. Vannatta
Fourth Judicial District Court, Dept. 5
Missoula County
200 W. Broadway St.
Missoula, MT 59802

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
BEFORE THE HONORABLE SHANE VANNATTA

STATE OF MONTANA, 
Plaintiff, 

v. 
BRANDON HOWARD BRYANT, 

Defendant.

Cause No. DC-20-70

ORDER AMENDING CONDITIONS OF 
RELEASE

UPON MOTION of the Defendant filed the 19th day of March, 2020, and for good cause shown, 

IT IS HERERBY ORDERED Defendant’s Condition #11 is amended to read as follows:

Defendant is restrained from being present or in attendance at any properties where the 

city council, mayor, or Missoula Redevelopment (urban renewal) operations and services are 

present, such as the city council/Missoula Redevelopment Office building properties or on any 

city hall property, except if he must attend municipal court in city hall, he may do so with a 

police escort by first contacting the city police department by telephone or email or through a 

third party.

ELETRONICALLY SIGNE� AN� �ATE� �ELO�

Cc: Jacob Coolidge, Assistant Public Defender
Matt Jennings, Prosecuting Attorney

Electronically Signed By:
Hon. Judge Shane A. Vannatta
Fri, Mar 20 2020 02:36:49 PM

F I L E D

STATE OF MONTANA
By: __________________

CLERK

20.00

Missoula County District Court

Molly Reynolds
DC-32-2020-0000070-IN

03/20/2020
Shirley Faust

Vannatta, Shane



MONTANA DISTRICT COURT 
MISSOULA COUNTY

MINUTE ENTRY

Date: 04/02/2020 02:00 PM Hearing Type: Conference - Final Pre-
Trial

Case Number:  DC-32-2020-0000070-IN

State of Montana vs. Brandon Bryant

Presiding Judge: Shane Vannatta

Department: 5
Charge(s):  
 
Threats/Improper Influence In Official/Political Matters 

Appearances: Presiding Judicial Officer: Shane Vannatta, Judge. Prosecution Attorney, Selene 
M Koepke, appears telephonically. Public Defender Attorneys, Robin B. Hammond and Jacob 
Coolidge, appear telephonically for Defendant, Brandon Howard Bryant, who appears 
telephonically.  Also attending: Julie Pesanti Delong, Court Reporter, appears telephonically; 
Michael Evjen, Court Clerk.

  
Counsel for the Defendant advised they will not be ready for the April trial date and possibly not 

ready for the back-up date in May. Ms. Hammond requested the trial be rescheduled for some 

time in the early fall which was not opposed and granted. The previously scheduled trial dates of 

April 27, 2020 and May 18, 2020 along with all pre-trial deadlines associated with said trials are 

vacated. The jury trial is rescheduled for Monday, September 28, 2020 at 9:00 AM, the final 

pre-trial conference will be held Thursday, September 3, 2020 at 2:00 PM and the jury 

instruction conference will be held Friday, September 25, 2020 at 9:00 AM. Jury instructions 

are due September 18, 2020 and objection if any will be due September 24, 2020. 

cc: Co. Atty – Jennings
      PD - Hammond
 



Jacob Coolidge
Office of State Public Defender
Regional Office, Region 2
610 N. Woody 
Missoula, MT 59802
Phone: (406) 523-5140

Attorney for Defendant

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 

STATE OF MONTANA, 
Plaintiff, 

v. 
BRANDON HOWARD BRYANT, 

Defendant.

Dept. 5
Cause No. DC-20-70

DEFENDANT’S UNOPPOSED MOTION TO 
MODIFY HIS CONDITIONS OF RELEASE

COMES NOW, Brandon Howard Bryant, by and through his counsel of record, Jacob 

Coolidge, hereby respectfully moves the Court for an Order to modify the Defendant’s 

conditions of release. Specifically, Bryant moves the Court to amend Condition #2, which reads, 

“Defendant shall not leave Missoula County, Montana, without written permission of this 

Court.@ Bryant moves the Court to amend Condition #2 to read, “Defendant is allowed to travel 

throughout Montana, but shall not leave the state of Montana, without written permission of this 

Court.@ 

Counsel for the State, Matt Jennings, has been contacted by email and does not obAect. 

Respectfully submitted this 9th day of June, 2020.

BsB Jacob Coolidge C
Jacob Coolidge
Attorney for Defendant

F I L E D

STATE OF MONTANA
By: __________________

CLERK

22.00

Missoula County District Court

Michelle Vipperman
DC-32-2020-0000070-IN

06/09/2020
Shirley Faust

Vannatta, Shane



CERTIFICATE OF SERVICE

I, Jacob Daniel Coolidge, hereby certify that I have served true and accurate copies of the 
foregoing Motion - Motion to Amend to the following on 06-09-2020:

Matthew C. Jennings (Prosecutor)
200 W. Broadway
Missoula MT 59802
Representing: State of Montana
Service Method: eService

 
 Electronically signed by Melanie Dodge on behalf of Jacob Daniel Coolidge

Dated: 06-09-2020



Hon. Shane A. Vannatta
Fourth Judicial District Court, Missoula County
200 W.  road!ay St.
Missoula, M" #$%02

M&'"A'A F&()"H J(D*C*A+ D*S")*C" C&()", M*SS&(+A C&('", 

S"A"- &F M&'"A'A, 
.lainti//, 

0. 
 )A'D&' H&WA)D  ),A'", 

De/endant.

De1t. #
Cause 'o. DC220230

&)D-) M&D*F,*'4 D-F-'DA'"5S 
C&'D*"*&'S &F )-+-AS-

(.&' ('&..&S-D M&"*&' o/ the De/endant and /or 6ood cause sho!n, 

*" *S H-)- , &)D-)-D that Condition 72, is 8odi/ied to read, 9De/endant is allo!ed 

to tra0el throu6hout Montana, :ut shall not lea0e the state o/ Montana, !ithout !ritten 1er8ission 

o/ this Court.; All other conditions i81osed re8ain as set. 

-+-C")&'*CA++, S*4'-D A'D DA"-D  -+&W.

Cc< Jaco: Coolid6e and )o:in Ha88ond, Assistant .u:lic De/ender
Missoula .rosecutin6 Attorney

Electronically Signed By:
Hon. Judge Shane A. Vannatta
Tue, Jun 09 2020 01:09:29 PM

F I L E D

STATE OF MONTANA
By: __________________

CLERK

23.00

Missoula County District Court

Emily Baze
DC-32-2020-0000070-IN

06/09/2020
Shirley Faust

Vannatta, Shane



ORDER REGARDING TRIAL - Page 1

Hon. Shane A. Vannatta
District Court Judge, Dept. 5
Missoula County Courthouse
200 W Broadway St
Missoula, MT 59802-4292
(406) 258-4765

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY

STATE OF MONTANA,

Plaintiff,

  vs.

BRANDON BRYANT, 

Defendant.

Dept. 5

Cause No.: DC-20-70

ORDER REGARDING TRIAL

The Montana Supreme Court directed District Courts to establish jury trial 

plans under the State of Montana’s COVID-19 restrictions. The Fourth Judicial 

District Court judges are working closely with the Montana Supreme Court Office 

of Court Administrator, Missoula County, and public health agencies to commence 

jury trials in July 2020. 

A site survey of the Missoula County Courthouse determined that COVID-

19 public health restrictions only allow for one jury trial at a time (with social 

distancing requirements). Because of these capacity limitations, the Fourth Judicial 

District Court judges will rotate jury trial weeks beginning July 2020 and 

continuing through the foreseeable future.

Department 5’s next available jury trial week is November 30, 2020. The 

Court prioritized the cases on Exhibit A for trial. The cases shall be tried in the 

F I L E D

STATE OF MONTANA
By: __________________

CLERK

24.00

Missoula County District Court

Emily Baze
DC-32-2020-0000070-IN

08/18/2020
Shirley Faust

Vannatta, Shane



ORDER REGARDING TRIAL - Page 2

listed order on the date indicated. If a higher priority case resolves, the parties shall 

be prepared for trial on the next listed case. When a case proceeds to trial, all lower 

priority cases will be continued to subsequent trial weeks and prioritized 

accordingly. 

The Court is providing the parties with a firm trial date sufficiently in 

advance to allow for comprehensive and timely discovery, disclosure, and motion 

practice in order to accomplish this objective. Absent extraordinary 

circumstances – which circumstances do not include failure to timely prepare 

or anticipate deadlines, busy schedules, administrative delays, expert witness 

availability, etc. – the Court will not grant continuances of the trial date, 

notwithstanding stipulation by the parties. Counsel must notify the State Crime 

Lab, expert witnesses, and other interested persons of the trial date to facilitate 

compliance with this Order. Out-of-State witnesses and crime lab witness will 

testify via video (Zoom).

Juvenile trials take priority. The defendants that are incarcerated take 

priority after that. The parties must prepare for multiple trials at the same time

and they are encouraged to start that process now and prepare accordingly. 

In order reduce the number of jurors called to the courthouse and reduce the 

time expended by voir dire (thereby reducing potential exposure to the COVID-19 

virus), the Court will require counsel to meet and confer prior to the Final 

Pretrial Conference (at least 45 days before trial) to develop a supplemental

questionnaire to be sent to the potential jury when they are summoned. The 
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questionnaire shall be sent to the Court and Clerk following the Final Pretrial 

Conference. The proposed supplemental questionnaire shall include screening 

questions for COVID-19. 

At the Conference to Resolve Jury Instructions and Trial Exhibits, the Court 

will process preliminary for-cause challenges to the jury pool based on the 

supplemental questionnaire.

ORDER

Based upon the above, IT IS HEREBY ORDERED that:

1. All hearings in this case are vacated. 

2. Jury Trial is set for Monday, November 30, 2020, at 9:00 AM. 

3. If a higher priority case goes to trial, this case will be set on 

Department 5’s next jury trial date as depicted below.

4. The following pre-trial deadlines apply for each trial date:

JURY TRIAL PRE-TRIAL DEADLINES
Monday, November 30, 2020

(*Jury Selection: Monday, 
November 30, 2020 at 9 AM)

Final Pre-Trial Conf: Oct 15, 2020 @ 2 PM
Supp. Jury Questionnaire: Oct 16, 2020
Jury Instructions Due: Nov 13, 2020
Instruction Objections Due: Nov 18, 2020
Conf re Jury Instructions, Trial Exhibits and 
For-Cause Challenges: Nov 20, 2020 @ 9 AM

Monday, January 25, 2021

(*Jury Selection: Friday, 
January 22, 2021 at 1:30 PM)

Final Pre-Trial Conf: Dec 10, 2020 @ 2 PM
Supp. Jury Questionnaire: Dec 11, 2020
Jury Instructions Due: Jan 14, 2021
Instruction Objections Due: Jan 21, 2021
Conf re Jury Instructions, Trial Exhibits and 
For-Cause Challenges: Jan 22, 2021 @ 9 AM
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ELECTRONICALLY SIGNED AND DATED BELOW.

Monday, March 29, 2021

(*Jury Selection: Monday, 
March 29, 2021 at 9 AM)

Final Pre-Trial Conf: Feb 11, 2021 @ 2 PM
Supp. Jury Questionnaire: February 12, 2021
Jury Instructions Due: Mar 18, 2021 
Objections Due: Thurs, Mar 25, 2021
Conf. re Jury Instructions, Trial Exhibits and 
For-Cause Challenges: Mar 26, 2021 @ 9 AM

Electronically Signed By:
Hon. Judge Shane A. Vannatta
Tue, Aug 18 2020 05:12:40 PM



Exhibit A 

Department 5 Jury Trial Schedule and Trial Priority 
 

NOVEMBER 30, 2020 – Department 5 

 
Priority # Judge Defendant Case # Prosecutor Defense 

Counsel 

# of Days 

1 Vannatta Sherry DJ-19-27 Handelman Lyday 3 

2 Vannatta  Crocker (C) DC-19-375 Mickelson Wilson 4 

3 Vannatta Burd (C) DC-20-150 Paddock Coolidge 3 

4 Vannatta Doney (C) DC-20-198 Williams Wilson 5 

5 Vannatta Birks (C) DC-20-327 Jennings Gibadlo 2 

6 Vannatta Trevino DC-17-320 Lowney Kauffman 5 

7 Vannatta Melicia DC-18-651 Kilby Lyday 3 

8 Vannatta Lozeau DC-19-26 Lowney Lockhart 3 

9 Vannatta Fenstermaker DC-19-87 Kilby Greenwell 2 

10 Vannatta Standingrock DC-19-91 Williams Hammond 3 

11 Vannatta Flannery DC-19-114 Pabst Sandefur 3 

12 Vannatta Reinbolt  DC-19-154 McCubbin Wilson 2 

13 Vannatta Marchetta DC-19-160 McCubbin Kauffman 5 

14 Vannatta Finch DC-19-197 McCubbin Coolidge 1 

15 Vannatta Pamin DC-19-198 Koepke Tipp 3 

16 Vannatta Montalvo DC-19-227 McCubbin Womack 2 

17 Vannatta Eldeen DC-19-331 Kilby Sandefur 2 

18 Vannatta Haygood DC-19-352 Buchler Hammond 5 

19 Vannatta Finch DC-19-359 Jennings Coolidge 2 

20 Vannatta Hutson DC-19-403 Williams Hammond 3 

21 Vannatta James DC-19-407 Kilby Hammond 2 

22 Vannatta Johnson DC-19-409 Williams Greenwell 2 

23 Vannatta Butler DC-19-436 Koepke Hammond 3 

24 Vannatta Pyette DC-19-458 Koepke Greenwell 3 

25 Vannatta Charlo DC-19-491 Kilby Coolidge 2 

26 Vannatta Raymond DC-19-506 Jennings Smith 2 

27 Vannatta Davis  DC-19-507 McCubbin Jenks 3 

28 Vannatta Reinbolt DC-19-536 McCubbin Wilson 2 

29 Vannatta Wells DC-19-599 Jennings Gibadlo 2 

30 Vannatta Finley DC-19-676 Koepke Gibadlo 2 

31 Vannatta Browne DC-19-680 Bloom Gibadlo 2 

32 Vannatta Frye DC-19-707 Lincoln Wilson 3  

33 Vannatta Baier DC-20-13 Williams Gibadlo 2 

34 Vannatta Moser DC-20-14 Paddock Coolidge 2 

35 Vannatta Lafley DC-20-29 Jennings Maser 4 

36 Vannatta Miner DC-20-37 Jennings Lyday 2 

37 Vannatta Hughes DC-20-47 Bloom Gibadlo 2 

38 Vannatta Spotorno DC-20-55 Kilby Smith 2 

39 Vannatta Bryant DC-20-70 Jennings Hammond 3 

40 Vannatta Bishop DC-20-76 Lowney Stevenson 2 

41 Vannatta Finch DC-20-95 Jennings Coolidge 2 

 

 

 

F I L E D

STATE OF MONTANA
By: __________________

CLERK

25.00

Missoula County District Court

Emily Baze
DC-32-2020-0000070-IN

08/18/2020
Shirley Faust

Vannatta, Shane



JANUARY 25, 2021 – Department 5 

(*All priority cases from previous jury term November 30, 2020 not completed shall be set-

over and re-prioritized beginning at position #2) 

 
Priority # Judge Defendant Case # Prosecutor Defense 

Counsel 

# of Days 

1 Vannatta Harris (C) DC-16-217 Jennings Hammond 4-5 

2 Vannatta Wright (C) DC-19-674 Jennings Burbridge 8 

3 Vannatta Kaufman (C) DC-20-220 Jennings Hammond 3 

4 Vannatta Anderson DC-17-53 Lincoln Lyday 3 

5 Vannatta Charlo DC-18-708 Kilby Cotter 1 

6 Vannatta Hardin DC-19-479 Williams Mandelko 3 

7 Vannatta Ryerson DC-19-632 Kilby Gibadlo 2 

8 Vannatta Langley DC-20-34 Lowney Kauffman 3 

9 Vannatta Birks DC-20-96 Jennings Gibadlo 2 

10 Vannatta Moreno DC-20-167 Kilby Jenks 2 

11 Vannatta Yarozeski DC-20-277 Kilby Coolidge 2 

 

 

MARCH 29, 2021 – Department 5 

(*All priority cases from previous jury term January 25, 2021 not completed shall be set-

over and re-prioritized beginning at position #2) 

 
Priority # Judge Defendant Case # Prosecutor Defense 

Counsel 

# of Days 

1 Vannatta Harwell DC-19-478 Lowney Smith 5 

       

       

 



OPINION AND ORDER DENYING DEFENDANT’S 
MOTION TO DISMISS - Page 1

Hon. Shane A. Vannatta
District Court Judge, Dept. 5
Missoula County Courthouse
200 W Broadway St
Missoula, MT 59802-4292
(406) 258-4765

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY

STATE OF MONTANA,

Plaintiff,

  vs.

BRANDON HOWARD BRYANT,

Defendant.

Dept. 5

Cause No.: DC-20-70

OPINION AND ORDER DENYING 
DEFENDANT’S MOTION TO 

DISMISS 

The above cause came before the Court upon a Motion to Dismiss (Dkt # 9) 

filed by Defendant Brandon Howard Bryant on February 20, 2020. The State filed 

a Response (Dkt # 13) on February 28, 2020. Defendant’s Reply (Dkt # 15) was 

filed on March 6, 2020. The Court has considered the motion, the briefs and the 

pleadings on file in this matter and now enters the following:

ORDER

Based upon the following, Defendant’s Motion to Dismiss (Dkt # 9) is 

DENIED.

BACKGROUND

The State of Montana has filed a single felony count against Defendant 

Bryant – Count I: Threats/Improper Influence in Official and Political Matters in 

F I L E D

STATE OF MONTANA
By: __________________

CLERK

26.00

Missoula County District Court

Emily Baze
DC-32-2020-0000070-IN

09/16/2020
Shirley Faust

Vannatta, Shane



OPINION AND ORDER DENYING DEFENDANT’S 
MOTION TO DISMISS - Page 2

violation of Montana law, namely: Mont. Code Ann. 45-7-102. The charge is 

based upon the following alleged facts:

On January 29, 2020, during a training with Missoula 
Police Officer Smith, multiple Missoula City Council members 
brought to Officer Smith’s attention a male who had disrupted 
their meetings and was acting in an intimidating manner. They 
were disturbed by the fact that he brought a large walking staff 
with him that he banged on the table during the public speaking 
process. At one point during a November 18, 2019 meeting, the 
mayor had to temporarily adjourn the meeting because the male 
was yelling at the council. During a January 8, 2020 City 
Council meeting, the individual provided public comment 
against Tax Increment Financing (“TIF”) and other matters. 
The individual had a stick with him while providing comment, 
stating he had sworn an oath to not kill another human being 
again, and made statements regarding TIF ending people’s lives 
in ways worse than death.

On January 30, 2020, Officer Smith was informed via a 
January 29 email by council president Bryan von Lossberg that 
another council member had found a YouTube video of the 
male, who identified himself in the title of the video as 
Defendant Brandon Bryant. Mr. von Lossberg forwarded a link 
to that video, which is entitled “Brandon Bryant Promises to 
‘Eliminate’ People Over the Next Year.’” The description of the 
video says Brandon Bryant identifies people for extermination 
including the entire Missoula City Council and people in the 
military that he worked with, saying that he is “preparing” his 
soul to make those people “submit” and “die.” The video states 
that the “entire City Council had sold out Missoula to the 
highest bidder and what’s going to happen to the people that 
had wronged everyone don’t step aside and put their tails 
between their legs and run, because over the next year, all those 
people who have wronged others who have discriminated 
against others because of class, race, gender or creed…will be 
eliminated.” While it is unclear who he is next referring to the 
video, Mr. Bryant states he will hunt people and exterminate 
them, that he will eliminate “wretched filth.” Mr. Bryant stated 
that “all you deserve to be eliminated, and I will do it and if you 
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remove me from this life I get to choose my next incarnation 
and I will hunt you down so not even the stones will hide you.” 
He says “I will eliminate you from the fabric of reality and you 
will never see another life again. That is my promise. This is 
what I am preparing my soul to do…you will submit…you will 
die.”

One of the videos posted on YouTube contains the video 
described above combined with a video of Defendant’s public 
comments to the Missoula City Council.

The videos were very concerning to Mr. Von Lossberg 
and fellow council member Gwen Jones.

Mr. Bryant's YouTube account username is Pick 
YourBattles (sic) and a search of other videos he posted under 
that user name include one where he talks about killing his ex-
wife, and another video titled "Brandon Bryant says he will kill 
his enemies" and "Brandon Bryant - I will set the example."

Officer Smith interviewed Mr. Bryant. Mr. Bryant stated 
that he made the video to get a response. While Mr. Bryant 
admitted to making the videos and posting them, he stated that 
the username Pick YourBattles was actually used by a former 
colleague and used to portray him in a negative light.

Motion and Affidavit for Leave to File Information (Dkt # 1) filed February 7, 

2020.

ANALYSIS

Defendant Bryant seeks the dismissal of the Information and charge based 

on two grounds: (1) that the Motion and Affidavit fails to articulate an offense, or

(2) that the statute under which he has been charged violates his right to free 

speech, is overbroad, and/or is vague as applied to Defendant Bryant.

A prosecution of offenses charged in district court must be by indictment or 

information. Mont. Code Ann. § 46-11-102. The prosecutor may apply directly to 

the district court for permission to file an information against a named defendant.
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Mont. Code Ann. § 46-11-201. An application must be by affidavit supported by 

evidence that the judge may require. Id. If it appears that there is probable cause to 

believe that an offense has been committed by the defendant, the judge shall grant 

leave to file the information, otherwise the application is denied. Id.

“A defendant has no vested right to a particular procedure for the probable 

cause determination.” State v. Strobel, 268 Mont. 129, 132, 885 P.2d 503, 505

(1994). Montana law permits the prosecutor to select a method of charging. Id.

“The sufficiency of charging documents is established by reading the 

information together with the affidavit in support of the motion for leave to file the 

information.” State v. Elliott, 2002 MT 26, ¶ 26, 308 Mont. 227, 232, 43 P.3d 279,

283. “A showing of a mere probability that a defendant committed the 

offense charged is sufficient to establish probable cause to file an information … .”

Renenger v. State, 2018 MT 228, ¶ 15, 392 Mont. 495, 502, 426 P.3d 559, 565-66.

The Montana Supreme Court has “defined probable cause for prosecution as 

‘reasonable grounds for suspicion, supported by circumstances reasonably strong 

in themselves to warrant a reasonably prudent and cautious [person] to believe 

that the accused is guilty of the offense charged.’” White v. State, 2013 MT 187, ¶

36, 371 Mont. 1, 11-12, 305 P.3d 795, 804. “The District Judge is to use common 

sense to determine whether probable cause exists.” Renenger, ¶ 15.

In this case, Defendant Bryant was charged with a violation of Mont. Code 

Ann. § 45-7-102, which provides in pertinent part:
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Threats and other improper influence in official and political 
matters. (1) A person commits an offense under this section if 
the person purposely or knowingly:
(a) … (ii) threatens harm to any public servant, to the public 
servant's spouse, child, parent, or sibling, or to the public 
servant's property with the purpose to influence the public 
servant's decision, opinion, recommendation, vote, or other 
exercise of discretion in a judicial or administrative proceeding;

Mont. Code Ann. § 45-7-102. The model criminal jury instruction for this crime 

outlines the following elements:

To convict the Defendant of the charge of threat and other 
improper influence in [official] [political] matter, the State must 
prove the following elements:

1.  That the Defendant threatened harm to (any person) 
(the person's spouse, child, parent, or sibling) (the person's 
property); and

2.  That the Defendant did so with the purpose to 
influence the (decision) (opinion) (recommendation) (vote) 
(other exercise of discretion) as a (public servant) (party 
official) (voter); and

3.  That the Defendant acted purposely or knowingly[.]

Mont. Crim. Jury Inst. 7-102(a) (2009).

A. Probable Cause for the Prosecution to Bring the Charge

Defendant Bryant argues that the prosecution’s Affidavit asserts a 

conclusion without proof. He asserts that the prosecution has failed to follow basic 

rules of evidence to support the allegation that the YouTube account here at issue 

was associated with Defendant Bryant.

Although the prosecution must support the Affidavit with evidence, the 

evidence in the Affidavit is not held to the same rigorous evidentiary requirements 

as those at trial. Specifically, the allegations of fact in the Affidavit need not meet 
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the strict requirements of admissibility required by the Montana Rules of Evidence.

Mont. R. Evid. 101(c)(3). Issues of admissibility are left for trial of the matter. 

Renenger v. State, 2018 MT 228, ¶ 15, 392 Mont. 495, 502, 426 P.3d 559, 566 (“It 

is not required that information in the affidavit supporting a charge, which might 

later be found inadmissible at trial, be excised before a determination of probable 

cause is made.”)

More importantly, issues of fact cannot be addressed in a pre-trial motion in 

a criminal matter. See State v. Nichols, 1998 MT 271, ¶ 8, 291 Mont. 367, 370, 970

P.2d 79, 80. A Court cannot dismiss charges on an assumption from Defendant that 

the State will not be able to produce sufficient evidence to support its charge. Id., ¶ 

9. Issues of fact are left for determination at trial.

The Court has carefully reviewed the factual allegations contained in the 

Motion and Affidavit for Leave to File Information (Dkt # 1) filed February 7, 

2020. In comparing the factual allegations with the elements, the state has alleged 

sufficient facts to meet the probable cause requirement that address the elements of 

the crime as charged:

Elements Factual Allegations
Threatens harm to a public servant [Defendant Bryant states in the video 

that:] “the entire City Council had 
sold out Missoula to the highest bidder 
and what’s going to happen to the 
people that had wronged everyone 
don’t step aside and put their tails 
between their legs and run, because 
over the next year, all those people 
who have wronged others who have 
discriminated against others because of 
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class, race, gender or creed…will be 
eliminated. “This is what I am 
preparing my soul to do…you will 
submit…you will die.”

With the purpose to influence the 
public servant’s decision, . . . vote, or 
other exercise of discretion.

[Defendant Bryant] had a stick with 
him while providing comment, stating 
he had sworn an oath to not kill another 
human being again, and made 
statements regarding TIF ending 
people’s lives in ways worse than 
death.

Acting purposely or knowingly Mr. Bryant stated that he made the 
video to get a response. … Mr. Bryant 
admitted to making the videos and 
posting them … .

Although Defendant Bryant may not have been explicit in the alleged threat 

– i.e. it is not alleged that Defendant Bryant said that he would kill a City Council 

Member if he/she didn’t change his/her vote on the Tax Increment Finance issue –

the prosecution is entitled to rely upon circumstantial evidence for the influence 

element. Mont. Code Ann. § 26-1-102 (“‘Circumstantial evidence’ is that which 

tends to establish a fact by proving another and which, though true, does not of 

itself conclusively establish that fact but affords an inference or presumption of its 

existence.”) “When circumstantial evidence is susceptible to differing 

interpretations, it not an issue to be determined in a motion to dismiss for lack of 

probable cause; it is within the province of the jury to determine which will 

prevail.” State v. Elliott, 2002 MT 26, ¶ 36, 308 Mont. 227, 234, 43 P.3d 279, 285.

Finally, the ownership of, or association with, the YouTube account is not

the issue; rather the statements made in the video by Defendant Bryant (as well as 
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his statements later to law enforcement) are the evidence supporting probable 

cause. Defendant Bryant does not deny that he is depicted in the video and made 

the statements captured by the video. As alleged, he made the statements to 

provoke a response. The response he wished to provoke could logically be a

change in a councilperson’s vote or some other modification of the TIF policy.

Whether the evidence is sufficient for a jury to convict is a question only for 

that jury. It is inappropriate for the Court at this point to impose its views in 

territory that clearly belongs to the jury, that is, questions of fact. “If a trial is by 

jury, all questions of fact . . . must be decided by the jury, and all evidence thereon 

must be addressed to them”. Mont. Code Ann. § 26-1-202.

B. Defendant’s Alleged Conduct is Not Protected by the First Amendment 

Protection for Freedom of Speech.

Both the First Amendment to the United States Constitution and Article II, 

Section 7 of the Montana Constitution protect the right to free speech. Both 

constitutional provisions prohibit the passage of laws which impair or abridge 

freedom of speech. Freedom of speech “is a fundamental personal right and 

essential to the common quest for truth and the vitality of society as a whole." State

v. Dugan, 2013 MT 38, ¶ 18, 369 Mont. 39, 44, 303 P.3d 755, 761, citing St. James 

Healthcare v. Cole, 2008 MT 44, ¶ 26, 341 Mont. 368, 178 P.3d 696 (quoting Bose 

Corp. v. Consumers Union, 466 U.S. 485, 503-04 (1984)).

However, both the U.S. and Montana Supreme Courts have made clear that 

the First Amendment does not prevent states from placing reasonable restrictions 
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on speech that constitutes “true threats” and other types of unprotected speech like 

“fighting words.” Dugan, ¶ 26. As the Montana Supreme Court stated “[i]t has 

been clear since this Court’s earliest decisions concerning the freedom of speech 

that the state may sometimes curtail speech when necessary to advance a 

significant and legitimate state interest.” State v. Lance, 222 Mont. 92, 103, 721

P.2d 1258, 1266 (1986), citing City Council v. Taxpayers for Vincent, 466 U.S. 

789, 804 (1984).

“True threats encompass those statements where the speaker means to 

communicate a serious expression of an intent to commit an act of unlawful 

violence to a particular individual or group of individuals.” Virginia v. Black, 538

U.S. 343, 359-60, 123 S. Ct. 1536, 1547-48 (2003). The court in Virginia further 

defined true threat as follows:

The speaker need not actually intend to carry out the
threat. Rather, a prohibition on true threats “protects individuals 
from the fear of violence” and “from the disruption that fear 
engenders,” in addition to protecting people “from the 
possibility that the threatened violence will occur.” [Internal 
citation omitted.] Intimidation in the constitutionally 
proscribable sense of the word is a type of true threat, where a 
speaker directs a threat to a person or group of persons with the 
intent of placing the victim in fear of bodily harm or death.

Id. at 360, 123 S. Ct. at 1548.

The Montana Supreme Court held in Lance that threatening letters in which 

a person described plans to take hostages to gain media attention was not protected 

speech. Lance, 222 Mont. at 96-97, 721 P.2d at 1261-62. The Court determined 

that “the State has a substantial, if not overwhelming, interest in preventing 
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intimidation of the public and the resulting fear and anxiety caused by these 

terroristic-type threats.” Id., at 103, 721 P.2d at 1266.

Defendant Bryant’s words such as “you will submit…you will die” in the 

context of his screaming and waiving a stick at City Council meetings may be 

characterized as true threats not protected by the right to free speech. Moreover (as 

alleged), they were intended to provoke a response. Defendant should be 

unsurprised that the response his threats provoked was the subject Information and 

criminal charge. 

1. The criminal statute (Mont. Code Ann. § 45-7-102) as written 

is not overly broad.

The overbreadth doctrine “is an exception to the general rule that statutes are

evaluated in light of the situation and facts before the court.” State v. Spottedbear,

2016 MT 243, ¶ 15, 385 Mont. 68, 72, 380 P.3d 810, 815. “An over-broad statute

is one that is designed to burden or punish activities which are not constitutionally

protected, but the statute includes within its scope activities which are protected by

the First Amendment.” Dugan, ¶ 52. The Montana Supreme Court has clarified

that “a statute is unconstitutionally overbroad only if its overbreadth is not only

“‘real, but substantial as well, judged in relation to the statute’s plainly legitimate

sweep.’” Spottedbear, ¶ 15, citing State v. Lilburn, 265 Mont. 258, 264-265, 875

P.2d 1036, 1040 (1994) (quoting Broadrick v. Oklahoma, 413 U.S. 601, 615

(1973)). The test for overbreadth therefore “is not whether hypothetical remote

situations exist, but whether there is a significant possibility that the law will be
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unconstitutionally applied.” Spottedbear, ¶ 16. “When there is no realistic danger

or significant possibility that First Amendment protections will be meaningfully

compromised, [the Montana Supreme Court has] held consistently that any

unconstitutional application of a statute should be addressed on a ‘case-by-case’

basis.” Id.

Section 45-7-102 does not compromise Defendant Bryant’s right to

legitimate free speech. Rather § 45-7-102 makes it illegal only to threaten harm

with the purpose to influence another public servant, party official, or voter. A

“threat” under Montana criminal law and relevant to this case “means a menace,

however communicated, to. . . inflict physical harm on the person threatened or

any other person or property.” Mont. Code Ann. § 45-2-101(76)(a). The definition

of threat includes other methods of making a threat, but none of them could be

construed to ever punish a person for simply disagreeing with a public official, not

voting for someone, or publishing a critical opinion article in a newspaper.

Disagreeing with a person, voting against them, or writing a critical opinion

piece is clearly constitutional and in no way prohibited by § 45-7-102. It is

fundamentally clear under both U.S. and Montana law that any citizen can express

their disapproval or disagreement of a public official or their opinions. Any citizen

can engage with his or her government and disagree, express themselves, provide

public comment, be angry, emotional, upset or frustrated about policy decisions—

all within constitutional parameters as protected free speech. Not only is such
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expression allowed, but it is fundamentally necessary to the functioning of our

democracy.

But equally necessary is that all constituents and public officials be able to

engage in vigorous debate and have disagreements without fear for their own

safety or safety of their families. There is no place for threats or intimidation in

civil dialogue. Defendant Bryant is alleged to have crossed the line from civil

dialogue to threats and intimidation.

Defendant Bryant’s claim to have engaged in political hyperbole, rather than

engaging in true threats, may carry the day . . . at trial. However, to the Court’s ear,

(and as a preliminary matter) Defendant Bryant’s statements and actions can be

properly characterized as more than mere hyperbole. Indeed, the Motion and 

Affidavit for Leave to File Information recites the fear felt by many in the 

Missoula City Council resulting from the comments of Defendant Bryant and his 

video statements. There is ample case law supporting the legitimate purpose and 

focus of statutes such as § 45-7-102 to prevent the type of intimidation alleged 

here. State v. Ross, 269 Mont. 347, 356, 889 P.2d 161, 166 (1995); see also State v.

Cleland, 246 Mont. 165, 170-71, 803 P.2d 1093, 1096 (1990) (threats made under 

circumstances that reasonably tended to produce a fear that the threats would be 

carried out are not protected under the constitutional principles of free speech); 

Lance, 222 Mont. 92, 721 P.2d 1258 (threats of the kind prohibited by the 

Intimidation statute are not speech protected by the First Amendment); State

v.Wurtz, 195 Mont. 226, 636 P.2d 246 (1981) (Intimidation statute was not 
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unconstitutional as applied to a defendant who threatened to rape a pedestrian after 

she had seen him following her).

2. Mont. Code Ann. § 45-7-102 is neither facially vague, nor 

vague as applied to Defendant.

“A vagueness challenge to a statute may be maintained under two different 

theories: (1) because the statute is so vague that it is rendered void on its face; or 

(2) because it is vague as applied in a particular situation.” Dugan, ¶ 66. A statute 

is void on its face "if it fails to give a person of ordinary intelligence fair notice that 

his contemplated conduct is forbidden." Id., ¶ 67.

Defendant Bryant argues that the subject statute is vague because the 

“purpose to influence” is unclear. Specifically, Defendant argues that there is no 

indication that any threats were directed to a particular person. Unlike in 

Spottedbear where the defendant specifically threatened the family of a police 

officer, Defendant notes that there was no letter sent, no email forwarded, or no 

text forwarded. Spottedbear, ¶ 4. Instead, Defendant’s video was placed on 

YouTube by a party other than Defendant Bryant.

Defendant Bryant’s argument is more pointed to the sufficiency of the 

State’s evidence than to whether the statute is vague or vague as applied to 

Defendant. As previously noted, the subject video clearly depicts Defendant 

Bryant and contains his statements. It would appear on its face that Defendant 

Bryant was trying to influence someone; there must have been some purpose 

behind Defendant Bryant’s creation of the video in the first place. He may argue at 
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trial that his purpose was something other than to influence the parties he was 

threatening. However, that element of § 45-7-102 must be determined by the jury,

not this Court on a pretrial motion. Spottedbear, ¶ 23 (“the elements of a charged 

offense are factual in nature and their existence must be determined by the jury”).

The Montana and U.S. Supreme Courts have specified that if the challenged 

statute is reasonably clear in its application to the conduct of the person bringing 

the challenge, it cannot be stricken on its face for vagueness. State v. Nye, 283

Mont. 505, 513, 943 P.2d 96, 101-02 (1997). In Nye, the Montana Supreme Court 

dealt with a challenge to Montana’s malicious intimidation statute which makes it 

a criminal offense to purposely or knowingly, with the intent to terrify, intimidate, 

threaten, harass, annoy, or offend: cause bodily injury to another, reasonable 

apprehension of bodily injury in another, or damage to property. Nye, 283 Mont. at 

513, 943 P.2d at 101; Mont. Code Ann. § 45-5-221. The Court found that terms 

like “annoy” and “offend” have commonly understood meanings. Id. The Court 

presumed that a reasonable person of average intelligence would comprehend their 

meaning. Id. The Court also clarified that the statute only punished a person when 

it was their intent to annoy or offend another person. Id., 283 Mont. at 514, 943 

P.2d at 102.

Like in Nye, the operative words “with the purpose to influence” have 

reasonably determinable and comprehensible meaning. – to effect change. A jury 

may determine that his alleged threats were made to change the mind of the City 

Council (or individual councilpersons) regarding TIF. The objective is appropriate; 
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the method (alleged threats of harm) were not. Section 45-7-102 provides actual 

notice to any reasonable person of average intelligence that threats to harm with 

the requisite mental state are prohibited.

ELECTRONICALLY SIGNED AND DATED BELOW. 

Electronically Signed By:
Hon. Judge Shane A. Vannatta
Wed, Sep 16 2020 04:54:53 PM



MONTANA DISTRICT COURT 
MISSOULA COUNTY

MINUTE ENTRY

Date: 10/15/2020 02:00 PM Hearing Type: Conference - Final 
Pre-Trial

Case Number:  DC-32-2020-0000070-IN

State of Montana vs. Brandon Bryant

Presiding Judge: Shane Vannatta

Department: 5
Charge(s):
 
Threats/Improper Influence In Official/Political Matters 

Appearances: Presiding Judicial Officer: Shane Vannatta, Judge.  Prosecution appears 
by Prosecution Attorney, Matt Jennings.  Attorney, Robin B. Hammond, appears with 
Defendant, Brandon Howard Bryant.  Also attending: Julie Pesanti Delong – Court 
Reporter; C.J. – Court Clerk.

The Defendant appeared telephonically; counsel appeared by video. 

Ms. Hammond moved the Court to continue the jury trial and advised two weeks may be 
needed for trial.  There being no objection by the State, the Court vacated the trial and 
associated dates.  The Court directed counsel to notify the Court if the trial will exceed 
five days and set the following hearings and deadlines: 

 Conference - Final Pre-Trial on Thursday, December 10, 2020 at 2:00 PM. 
 Conference - In-Chambers on Tuesday, January 19, 2021 at 10:30 AM. 
 Jury Trial to commence on Friday, January 22, 2021 at 1:30 PM. 
 Supplemental jury questionnaires are due December 11, 2020.
 Proposed jury instructions are due January 5, 2021; objections are due January 

12, 2021. 

cc:  Counsel



MONTANA DISTRICT COURT 
MISSOULA COUNTY

MINUTE ENTRY

Date: 12/10/2020 02:00 PM Hearing Type: Conference - Final 
Pre-Trial

Case Number:  DC-32-2020-0000070-IN

State of Montana vs. Brandon Bryant

Presiding Judge: Shane Vannatta

Department: 5
Charge(s):
 
Threats/Improper Influence In Official/Political Matters 

Appearances: Presiding Judicial Officer: Shane Vannatta, Judge.  Prosecution appears 
by Prosecution Attorney, Meghann Paddock.  Attorney, Robin B. Hammond, appears 
with Defendant, Brandon Howard Bryant.  Also attending: Julie Pesanti Delong – Court 
Reporter; C.J. – Court Clerk.

The Defendant appeared telephonically; counsel appeared by video.

Ms. Hammond moved the Court to continue the jury trial to summer of 2021, which was 
not opposed.  The Court then vacated the jury trial and associated dates and set the 
following hearings and deadlines:

 Conference - Final Pre-Trial on Thursday, May 20, 2021 at 2:00 PM. 
 Conference - In-Chambers on Friday, July 2, 2021 at 9:00 AM. 
 Jury Trial to commence on Tuesday, July 6, 2021 at 9:00 AM. 
 Supplemental jury questionnaires are due May 21, 2021.
 Proposed jury instructions are due June 22, 2021; objections are due June 29, 

2021. 

cc:  Counsel



MONTANA DISTRICT COURT 
MISSOULA COUNTY

MINUTE ENTRY

Date:  05/20/2021 02:00 PM Hearing Type:  Conference - Final 
Pre-Trial

Case Number:  DC-32-2020-0000070-IN

State of Montana vs. Brandon Bryant

Presiding Judge:  Shane Vannatta

Department:  5
Charge(s):
 
Threats/Improper Influence In Official/Political Matters 

Appearances:  Presiding Judicial Officer:  Shane Vannatta, Judge.  Prosecution 
appears by Prosecution Attorney, Selene M Koepke.  Attorney, Jacob Coolidge, 
appears with Defendant, Brandon Howard Bryant.  Also attending:  Julie Pesanti Delong 
– Court Reporter; C.J. – Court Clerk.

The Defendant and his counsel appeared by video.

Mr. Coolidge advised he is now representing the Defendant.  

Counsel confirmed for trial, and the Court reiterated the pretrial activities and deadlines. 

cc:  Counsel



Jacob Coolidge
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Regional Office, Region 2

Phone: 

Attorney for Defendant

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
BEFORE THE HONORABLE SHANE VANNATTA

STATE OF MONTANA, 
Plaintiff, 

v. 
BRANDON WAYNE BRYANT, 

Defendant.

Cause No. DC-20-70

DEFENDANT’S WITNESS LIST

COMES NOW, Brandon Wayne Bryant, by and through his counsel of record, Jacob 

Coolidge, hereby give notice of the below witnesses.

1. Bryan von Lossberg
bvonlossberg@ci.missoula.mt.us

2. Heidi West
hwest@ci.missoula.mt.us

3. Jordan Hess
jhess@ci.missoula.mt.us

4. Mirtha Becerra
mbecerra@ci.missoula.mt.us

5. Heather Harp
hharp@ci.missoula.mt.us

6. Gwen Jones
gjones@ci.missoula.mt.us

7. Amber Sherrill
sherrilla@ci.missoula.mt.us

8. Jesse L Ramos
jramos@ci.missoula.mt.us

9. Stacie M. Anderson
sanderson@ci.missoula.mt.us

F I L E D

STATE OF MONTANA
By: __________________

CLERK

30.00

Missoula County District Court

Casie Jenks
DC-32-2020-0000070-IN

06/10/2021
Shirley Faust

Vannatta, Shane



10. John Contos
contosj@ci.missoula.mt.us

11. Sandra Vasecka
vaseckas@ci.missoula.mt.us

12. Julie Merritt
jmerritt@ci.missoula.mt.us

13. John Engen
435 Ryman
Missoula, MT 59802
(406) 552-6001

14. Any witnesses listed or called by the other parties or offered for foundation, 
impeachment or rebuttal.

15. Any witnesses made know to the Defendant after this date.

Respectfully submitted this 10th day of June, 2021.

/s/Jacob Coolidge
Jacob Coolidge
Attorney for Defendant



CERTIFICATE OF SERVICE

I, Jacob Daniel Coolidge, hereby certify that I have served true and accurate copies of the 
foregoing Witness and Exhibit List - Witness List to the following on 06-10-2021:

Matthew C. Jennings (Govt Attorney)
200 W. Broadway
Missoula MT 59802
Representing: State of Montana
Service Method: eService

 
 Electronically signed by Brianna Kessler on behalf of Jacob Daniel Coolidge

Dated: 06-10-2021
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MOTION AND AFFIDAVIT FOR LEAVE TO FILE AMENDED INFORMATION 

MATT JENNINGS 
Deputy County Attorney 
KIRSTEN H. PABST 
Missoula County Attorney 
Missoula County Courthouse 
Missoula, Montana 59802 
(406) 258-4737 
Attorneys for Plaintiff 
 
 
 
MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 

 
 

Dept. No. 5 
Cause No. DC-20-70 
 
MOTION AND AFFIDAVIT FOR 
   LEAVE TO FILE AMENDED 

     INFORMATION 
 

STATE OF MONTANA ) 
    :ss 
County of Missoula  ) 
 
 
 MATT JENNINGS, Deputy County Attorney of Missoula County, 

Montana, being first duly sworn, moves the Court for leave to file an 

Information charging the above-named Defendant with allegedly committing 

the offense(s) in Missoula County of: 

COUNT I:  THREATS/IMPROPER INFLUENCE IN OFFICIAL AND 

POLITICAL MATTERS, a Felony, in violation of Montana law, namely: Mont. 

Code Ann. 45-7-102. 

STATE OF MONTANA, 
                            Plaintiff, 
 -vs- 
 
BRANDON BRYANT, 
                            Defendant, 

F I L E D

STATE OF MONTANA
By: __________________

CLERK

31.00

Missoula County District Court

Ashley Ward
DC-32-2020-0000070-IN

06/11/2021
Shirley Faust

Vannatta, Shane
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MOTION AND AFFIDAVIT FOR LEAVE TO FILE AMENDED INFORMATION 

OR IN THE ALTERNATIVE 

COUNT I:  INTIMIDATION, a Felony, in violation of Montana law, namely: 

Mont. Code Ann. 45-5-203.  

 Montana Code Annotated 46-11-205 permits an Information to be 

amended in matters of substance at any time, but not less than 5 days 

before trial, provided the motion is filed in a timely manner and states the 

nature of the amendment and is accompanied by an affidavit that shows the 

existence of probably cause to support the amended charge.   Here, the 

amendment adds an alternative charge or Intimidation (bolded).  The State 

made some minimal and non-substantive changes to the original affidavit of 

probable cause to clarify matters that were found after the original filing.  

However, the affidavit is the same in all substantive respects.   

 The Motion is based upon the following facts which have been 

obtained from reports of the law enforcement officers which, if true, I believe, 

constitute sufficient probable cause to justify the filing of the charges.  The 

facts from those reports are as follows: 

On January 29, 2020, during a training with Missoula Police Officer 

Smith, multiple Missoula City Council members brought to Officer Smith’s 

attention a male who had disrupted their meetings and was acting in an 

intimidating manner. They were disturbed by the fact that he brought a large 
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MOTION AND AFFIDAVIT FOR LEAVE TO FILE AMENDED INFORMATION 

walking staff with him that he banged on the table during the public speaking 

process.  At one point during a November 18, 2019 meeting, the mayor had 

to temporarily adjourn the meeting because the male was yelling at the 

council.  During a January 8, 2020 City Council meeting, the individual 

provided public comment against Tax Increment Financing (“TIF”) and other 

matters.  The individual had a stick with him while providing comment, 

stating he had sworn an oath to not kill another human being again, and 

made statements regarding TIF ending people’s lives in ways worse than 

death.   

On January 30, 2020, Officer Smith was informed via a January 29 

email by council president Bryan von Lossberg that another council member 

had found a YouTube video of the male, who identified himself in the title of 

the video as Defendant Brandon Bryant. Mr. von Lossberg forwarded a link 

to that video, which is entitled “Brandon Bryant Promises to ‘Eliminate’ 

People Over the Next Year.’”  The description of the video says Brandon 

Bryant identifies people for extermination including the entire Missoula City 

Council and people in the military that he worked with, saying that he is 

“preparing” his soul to make those people “submit” and “die.”  The video 

states that the “entire City Council had sold out Missoula to the highest 

bidder and what’s going to happen to the people that had wronged everyone 
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MOTION AND AFFIDAVIT FOR LEAVE TO FILE AMENDED INFORMATION 

don’t step aside and put their tails between their legs and run, because over 

the next year, all those people who have wronged others who have 

discriminated against others because of class, race, gender or creed…will 

be eliminated.”  While it is unclear who he is next referring to the video, Mr. 

Bryant states he will hunt people and exterminate them, that he will eliminate 

“wretched filth.”  Mr. Bryant stated that “all you deserve to be eliminated, and 

I will do it and if you remove me from this life I get to choose my next 

incarnation and I will hunt you down so not even the stones will hide you.”  

He says “I will eliminate you from the fabric of reality and you will never see 

another life again.  That is my promise.  This is what I am preparing my soul 

to do…you will submit…you will die.”   

The videos were very concerning to Mr. Von Lossberg and fellow 

council members. 

// 

 

 

 

 

 

// 
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MOTION AND AFFIDAVIT FOR LEAVE TO FILE AMENDED INFORMATION 

Officer Smith interviewed Mr. Bryant.  Mr. Bryant stated that he made 

the video to get a response.  While Mr. Bryant admitted to making the videos 

and posting them, he stated that another person was also reposting the 

videos to portray him in a negative light. 

 DATED this 11th day of June, 2021. 

 
     /s/ Matt Jennings___________________ 
     MATT JENNINGS 
     Deputy County Attorney 
 
 
 SUBSCRIBED AND SWORN TO before me this 11th day of June, 
2021. 
 
     

 
  
 
 

CHELSEA WITTMANN
NOTARY PUBLIC for the

State of Montana
Residing at Missoula, MT
My Commission Expires
December 15, 2024.

NOTARY PUBLIC FOR STATE OF MONTANA



CERTIFICATE OF SERVICE

I, Matthew C. Jennings, hereby certify that I have served true and accurate copies of the 
foregoing Motion - Motion and Affidavit for Leave to File Information to the following on 06-
11-2021:

Jacob Daniel Coolidge (Attorney)
610 Woody Street
Missoula MT 59802
Representing: Brandon Howard Bryant
Service Method: eService

 
 Electronically signed by Chelsea Wittmann on behalf of Matthew C. Jennings

Dated: 06-11-2021
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ORDER GRANTING LEAVE TO FILE INFORMATION

Hon. Shane A. Vannatta
District Court Judge, Dept. 5
Fourth Judicial District
Missoula County Courthouse
200 W Broadway St
Missoula, MT 59802-4292
406-258-4765

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY

Dept. No. 5
Cause No. DC-20-70

ORDER

Upon reading the foregoing Affidavit and Motion for Leave to File 

Amended Information and it appearing that there is probable cause that the 

Defendant above-named committed the crime(s) charged,

IT IS HEREBY ORDERED that leave be granted to the Deputy County 

Attorney to file the Amended Information as prayed for.

Electronically Signed and Dated Below.

STATE OF MONTANA,
                            Plaintiff,

-vs-

BRANDON BRYANT,
                            Defendant.

Electronically Signed By:
Hon. Judge Shane A. Vannatta
Mon, Jun 14 2021 10:54:34 AM

F I L E D

STATE OF MONTANA
By: __________________

CLERK

32.00

Missoula County District Court

Donna Duffy
DC-32-2020-0000070-IN

06/14/2021
Shirley Faust

Vannatta, Shane
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AMENDED INFORMATION  Page 1 

MATT JENNINGS  
Deputy County Attorney 
KIRSTEN H. PABST 
Missoula County Attorney 
Missoula County Courthouse 
Missoula, Montana 59802 
(406) 258-4737 
Attorneys for Plaintiff 
 
 
MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 

 

 Dept. No. 5 

 Cause No. DC-20-70 

 AMENDED INFORMATION 
 Total Possible MSP: 10 years 

       Total Possible MCDF:  
Total Possible Fine:  $50,000 

  
 MATT JENNINGS, Deputy County Attorney, deposes and says that on 

or about the 18th day of November, 2019, in Missoula County, the Defendant 

committed the offense of COUNT I: THREATS/IMPROPER INFLUENCE IN 

OFFICIAL AND POLITICAL MATTERS, a Felony, in violation of Montana law, 

namely: Mont. Code Ann. 45-7-102, punishable by 10 years MSP and/or 

$50,000 fine;   

OR IN THE ALTERNATIVE 

COUNT I: INTIMIDATION, a Felony, in violation of Montana law, namely: 

Mont. Code Ann. 45-5-203, punishable by 10 years and/or $50,000 fine.  

 

STATE OF MONTANA, 
                            Plaintiff, 
 -vs- 
 
BRANDON BRYANT, 
                            Defendant. 

F I L E D

STATE OF MONTANA
By: __________________

CLERK

33.00

Missoula County District Court

Casie Jenks
DC-32-2020-0000070-IN

06/16/2021
Shirley Faust

Vannatta, Shane
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AMENDED INFORMATION  Page 2 

 The facts constituting the offense are:  

COUNT I:  On or about or between November 18, 2019 and January 

31, 2020, the above-named Defendant purposely or knowingly threatened 

harm to public servants, Missoula City Council members, with the purpose to 

influence the public servants’ decision, opinion, recommendation, vote, or 

other exercise of discretion in an administrative proceeding.   

OR IN THE ALTERNATIVE: 

COUNT I: On or about or between November 18, 2019 and January 31, 

2020, the above-named Defendant, with the purpose to cause Missoula 

City Council members to perform or to omit the performance of any 

act, communicated to another, under circumstances that reasonably 

tend to produce a fear that it will be carried out, a threat to perform 

without lawful authority to inflict physical harm on the person 

threatened or any other person.   

 A list of possible witnesses for the state now known to the prosecution 

is as follows: 

 Bryan Von Lossberg, MISSOULA, MT, 
 Gwen Jones, MISSOULA, MT, 
 Julie Merritt, MISSOULA, MT, 
 JAKE ROSLING, Missoula City Police Dept,  
 ETHAN SMITH, Missoula City Police Dept,    
  
 Any witness listed by Defendant, 
 Any witness necessary for foundation, rebuttal, impeachment and/or 



 
 1 
 
 2 
 
 3 
 
 4 
 
 5 
 
 6 
 
 7 
 
 8 
 
 9 
 
 10 
 
 11 
 
 12 
 
 13 
 
 14 
 
 15 
 
 16 
 
 17 
 
 18 
 
 19 
 
 20 
 
 21 
 
 22 
 

 

AMENDED INFORMATION  Page 3 

 chain of custody. 
 

 Dated this 16th day of June, 2021. 

  
        /s/ Matt Jennings_____ 
        MATT JENNINGS 
        Deputy County Attorney 
 



CERTIFICATE OF SERVICE

I, Matthew C. Jennings, hereby certify that I have served true and accurate copies of the 
foregoing Information - Information to the following on 06-16-2021:

Jacob Daniel Coolidge (Attorney)
610 Woody Street
Missoula MT 59802
Representing: Brandon Howard Bryant
Service Method: eService

 
 Electronically signed by Chelsea Wittmann on behalf of Matthew C. Jennings

Dated: 06-16-2021



Fourth Judicial District Court, Missoula County
200 W. Broadway St.
Missoula, MT  59802
(406) 258-4780

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
BEFORE THE HONORABLE SHANE VANNATTA

STATE OF MONTANA, 

Plaintiff, 

v. 

BRANDON WAYNE BRYANT, 

Defendant.

Judge Shane Vannatta

Cause No. DC-20-70

SUBPOENA

THE STATE OF MONTANA SENDS GREETINGS TO:

Detective Ethan Smith
Missoula Police Department
435 Ryman St.                                  
Missoula, MT 59802
SmithN@ci.missoula.mt.us   

GREETINGS:  YOU ARE HEREBY SUMMONED to be and appear before the above named

Court at the Missoula County Courthouse, located at 200 W. Broadway St., Missoula, on July 6-

9, 2021 at 8:00 a.m. then and there to testify in the above entitled cause. Hereof fail not, under 

penalty of law.

WITNESS the Hon. Shane Vannatta, Judge, the hand of the clerk with the seal of said 

Court affixed at Missoula, Montana, this ________ day of June, 2021.

Shirley Faust
District Court Clerk



Fourth Judicial District Court, Missoula County
200 W. Broadway St.
Missoula, MT  59802
(406) 258-4780

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
BEFORE THE HONORABLE SHANE VANNATTA

STATE OF MONTANA, 

Plaintiff, 

v. 

BRANDON WAYNE BRYANT, 

Defendant.

Judge Shane Vannatta

Cause No. DC-20-70

SUBPOENA

THE STATE OF MONTANA SENDS GREETINGS TO:

Heather Harp
345 Burlington Ave.
Missoula, MT 59801
hharp@ci.missoula.mt.us

GREETINGS:  YOU ARE HEREBY SUMMONED to be and appear before the above named 

Court at the Missoula County Courthouse, located at 200 W. Broadway St., Missoula, on July 6-

9, 2021 at 8:00 a.m. then and there to testify in the above entitled cause. Hereof fail not, under 

penalty of law.

WITNESS the Hon. Shane Vannatta, Judge, the hand of the clerk with the seal of said 

Court affixed at Missoula, Montana, this ________ day of June, 2021.

Shirley Faust
District Court Clerk

COURT SEAL By: ____________________________________
      Deputy Clerk



Fourth Judicial District Court, Missoula County
200 W. Broadway St.
Missoula, MT  59802
(406) 258-4780

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
BEFORE THE HONORABLE SHANE VANNATTA

STATE OF MONTANA, 

Plaintiff, 

v. 

BRANDON WAYNE BRYANT, 

Defendant.

Judge Shane Vannatta

Cause No. DC-20-70

SUBPOENA

THE STATE OF MONTANA SENDS GREETINGS TO:

Jesse L Ramos
741 Sussex Ave. #101 
Missoula, MT 59801
jramos@ci.missoula.mt.us

GREETINGS:  YOU ARE HEREBY SUMMONED to be and appear before the above named 

Court at the Missoula County Courthouse, located at 200 W. Broadway St., Missoula, on July 6-

9, 2021 at 8:00 a.m. then and there to testify in the above entitled cause. Hereof fail not, under 

penalty of law.

WITNESS the Hon. Shane Vannatta, Judge, the hand of the clerk with the seal of said 

Court affixed at Missoula, Montana, this ________ day of June, 2021.

Shirley Faust
District Court Clerk

COURT SEAL By: ____________________________________
      Deputy Clerk



Fourth Judicial District Court, Missoula County
200 W. Broadway St.
Missoula, MT  59802
(406) 258-4780

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
BEFORE THE HONORABLE SHANE VANNATTA

STATE OF MONTANA, 

Plaintiff, 

v. 

BRANDON WAYNE BRYANT, 

Defendant.

Judge Shane Vannatta

Cause No. DC-20-70

SUBPOENA

THE STATE OF MONTANA SENDS GREETINGS TO:

John Contos                                       
104 Erika Ct.                                       
Missoula, MT 59803
contosj@ci.missoula.mt.us

GREETINGS:  YOU ARE HEREBY SUMMONED to be and appear before the above named

Court at the Missoula County Courthouse, located at 200 W. Broadway St., Missoula, on July 6-

9, 2021 at 8:00 a.m. then and there to testify in the above entitled cause. Hereof fail not, under 

penalty of law.

WITNESS the Hon. Shane Vannatta, Judge, the hand of the clerk with the seal of said 

Court affixed at Missoula, Montana, this ________ day of June, 2021.

Shirley Faust
District Court Clerk

COURT SEAL By: ____________________________________
      Deputy Clerk



Fourth Judicial District Court, Missoula County
200 W. Broadway St.
Missoula, MT  59802
(406) 258-4780

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
BEFORE THE HONORABLE SHANE VANNATTA

STATE OF MONTANA, 

Plaintiff, 

v. 

BRANDON WAYNE BRYANT, 

Defendant.

Judge Shane Vannatta

Cause No. DC-20-70

SUBPOENA

THE STATE OF MONTANA SENDS GREETINGS TO:

Sandra Vasecka                                
1835 Wyoming St.                           
Missoula, MT 59801
vaseckas@ci.missoula

GREETINGS:  YOU ARE HEREBY SUMMONED to be and appear before the above named

Court at the Missoula County Courthouse, located at 200 W. Broadway St., Missoula, on July 6-

9, 2021 at 8:00 a.m. then and there to testify in the above entitled cause. Hereof fail not, under 

penalty of law.

WITNESS the Hon. Shane Vannatta, Judge, the hand of the clerk with the seal of said 

Court affixed at Missoula, Montana, this ________ day of June, 2021.

Shirley Faust
District Court Clerk

COURT SEAL By: ____________________________________
      Deputy Clerk



Fourth Judicial District Court, Missoula County
200 W. Broadway St.
Missoula, MT  59802
(406) 258-4780

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
BEFORE THE HONORABLE SHANE VANNATTA

STATE OF MONTANA, 

Plaintiff, 

v. 

BRANDON WAYNE BRYANT, 

Defendant.

Judge Shane Vannatta

Cause No. DC-20-70

SUBPOENA

THE STATE OF MONTANA SENDS GREETINGS TO:

Detective Ethan Smith
Missoula Police Department
435 Ryman St.                                  
Missoula, MT 59802
SmithN@ci.missoula.mt.us   

GREETINGS:  YOU ARE HEREBY SUMMONED to be and appear before the above named

Court at the Missoula County Courthouse, located at 200 W. Broadway St., Missoula, on July 6-

9, 2021 at 8:00 a.m. then and there to testify in the above entitled cause. Hereof fail not, under 

penalty of law.

WITNESS the Hon. Shane Vannatta, Judge, the hand of the clerk with the seal of said 

Court affixed at Missoula, Montana, this ________ day of June, 2021.

Shirley Faust
District Court Clerk

18th
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F I L E D

STATE OF MONTANA
By: __________________

CLERK

39.00

Missoula County District Court

Emily Baze
DC-32-2020-0000070-IN

06/21/2021
Shirley Faust

Vannatta, Shane



STATE OF MONTANA
:ss

County of Missoula

Mark D. Beck , hereby certify

that I served the within subpoena by sending a copy of the original of this subpoena via email

attachment to Det. Ethan Smith at smithE@ci.missoula.mt.us_, acceptance and receipt of which

was confirmed via email reply from Det. Ethan Smith, 

Missoula , Montana, on  18 June  , 2021, at  09:58 a.m.



CERTIFICATE OF SERVICE

I, Jacob Daniel Coolidge, hereby certify that I have served true and accurate copies of the 
foregoing Notice - Certificate of Service to the following on 06-21-2021:

Matthew C. Jennings (Govt Attorney)
200 W. Broadway
Missoula MT 59802
Representing: State of Montana
Service Method: eService

 
 Electronically signed by Brianna Kessler on behalf of Jacob Daniel Coolidge

Dated: 06-21-2021



Fourth Judicial District Court, Missoula County
200 W. Broadway St.
Missoula, MT  59802
(406) 258-4780

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
BEFORE THE HONORABLE SHANE VANNATTA

STATE OF MONTANA, 

Plaintiff, 

v. 

BRANDON WAYNE BRYANT, 

Defendant.

Judge Shane Vannatta

Cause No. DC-20-70

SUBPOENA

THE STATE OF MONTANA SENDS GREETINGS TO:

Heather Harp
345 Burlington Ave.
Missoula, MT 59801
hharp@ci.missoula.mt.us

GREETINGS:  YOU ARE HEREBY SUMMONED to be and appear before the above named 

Court at the Missoula County Courthouse, located at 200 W. Broadway St., Missoula, on July 6-

9, 2021 at 8:00 a.m. then and there to testify in the above entitled cause. Hereof fail not, under 

penalty of law.

WITNESS the Hon. Shane Vannatta, Judge, the hand of the clerk with the seal of said 

Court affixed at Missoula, Montana, this ________ day of June, 2021.

Shirley Faust
District Court Clerk

COURT SEAL By: ____________________________________
      Deputy Clerk

18th

35

F I L E D

STATE OF MONTANA
By: __________________

CLERK

40.00

Missoula County District Court

Rebecca Santos
DC-32-2020-0000070-IN

06/21/2021
Shirley Faust

Vannatta, Shane



STATE OF MONTANA

County of Missoula

)
:SS

)

I,  Mark D. Beck , hereby certify

that I served the within subpoena by sending a copy of the original of this subpoena via email

attachment to _Heather Harp at harph@ci.missoula.mt.us_, acceptance and receipt of which was

confirmed via email reply from Heather Harp, 

Missoula , Montana, on 18 June , 2021, at  11:39  a.m.



CERTIFICATE OF SERVICE

I, Jacob Daniel Coolidge, hereby certify that I have served true and accurate copies of the 
foregoing Notice - Certificate of Service to the following on 06-21-2021:

Matthew C. Jennings (Govt Attorney)
200 W. Broadway
Missoula MT 59802
Representing: State of Montana
Service Method: eService

 
 Electronically signed by Brianna Kessler on behalf of Jacob Daniel Coolidge

Dated: 06-21-2021



Fourth Judicial District Court, Missoula County
200 W. Broadway St.
Missoula, MT  59802
(406) 258-4780

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
BEFORE THE HONORABLE SHANE VANNATTA

STATE OF MONTANA, 

Plaintiff, 

v. 

BRANDON WAYNE BRYANT, 

Defendant.

Judge Shane Vannatta

Cause No. DC-20-70

SUBPOENA

THE STATE OF MONTANA SENDS GREETINGS TO:

Jesse L Ramos
741 Sussex Ave. #101 
Missoula, MT 59801
jramos@ci.missoula.mt.us

GREETINGS:  YOU ARE HEREBY SUMMONED to be and appear before the above named 

Court at the Missoula County Courthouse, located at 200 W. Broadway St., Missoula, on July 6-

9, 2021 at 8:00 a.m. then and there to testify in the above entitled cause. Hereof fail not, under 

penalty of law.

WITNESS the Hon. Shane Vannatta, Judge, the hand of the clerk with the seal of said 

Court affixed at Missoula, Montana, this ________ day of June, 2021.

Shirley Faust
District Court Clerk

COURT SEAL By: ____________________________________
      Deputy Clerk

18th

36

F I L E D

STATE OF MONTANA
By: __________________

CLERK

41.00

Missoula County District Court

Ashley Ward
DC-32-2020-0000070-IN

06/21/2021
Shirley Faust

Vannatta, Shane



STATE OF MONTANA

County of Missoula

)
:ss

)

I, Mark D. Beck  , hereby certify

that I served the within subpoena by sending a copy of the original of this subpoena via email

attachment to Jesse L. Ramos at ramosj@ci.missoula.mt.us_, acceptance and receipt of which

was confirmed via email reply from Jesse L. Ramos 

Missoula , Montana, on 18 June , 2021, at  10:36  a.m.



CERTIFICATE OF SERVICE

I, Jacob Daniel Coolidge, hereby certify that I have served true and accurate copies of the 
foregoing Notice - Certificate of Service to the following on 06-21-2021:

Matthew C. Jennings (Govt Attorney)
200 W. Broadway
Missoula MT 59802
Representing: State of Montana
Service Method: eService

 
 Electronically signed by Brianna Kessler on behalf of Jacob Daniel Coolidge

Dated: 06-21-2021



Fourth Judicial District Court, Missoula County
200 W. Broadway St.
Missoula, MT  59802
(406) 258-4780

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
BEFORE THE HONORABLE SHANE VANNATTA

STATE OF MONTANA, 

Plaintiff, 

v. 

BRANDON WAYNE BRYANT, 

Defendant.

Judge Shane Vannatta

Cause No. DC-20-70

SUBPOENA

THE STATE OF MONTANA SENDS GREETINGS TO:

Jesse L Ramos
741 Sussex Ave. #101 
Missoula, MT 59801
jramos@ci.missoula.mt.us

GREETINGS:  YOU ARE HEREBY SUMMONED to be and appear before the above named 

Court at the Missoula County Courthouse, located at 200 W. Broadway St., Missoula, on July 6-

9, 2021 at 8:00 a.m. then and there to testify in the above entitled cause. Hereof fail not, under 

penalty of law.

WITNESS the Hon. Shane Vannatta, Judge, the hand of the clerk with the seal of said 

Court affixed at Missoula, Montana, this ________ day of June, 2021.

Shirley Faust
District Court Clerk

COURT SEAL By: ____________________________________
      Deputy Clerk

18th

36

F I L E D

STATE OF MONTANA
By: __________________

CLERK

42.00

Missoula County District Court

Ashley Ward
DC-32-2020-0000070-IN

06/21/2021
Shirley Faust

Vannatta, Shane



STATE OF MONTANA

County of Missoula

)
:ss

)

I, Mark D. Beck  , hereby certify

that I served the within subpoena by sending a copy of the original of this subpoena via email

attachment to Jesse L. Ramos at ramosj@ci.missoula.mt.us_, acceptance and receipt of which

was confirmed via email reply from Jesse L. Ramos 

Missoula , Montana, on 18 June , 2021, at  10:36  a.m.



CERTIFICATE OF SERVICE

I, Jacob Daniel Coolidge, hereby certify that I have served true and accurate copies of the 
foregoing Notice - Certificate of Service to the following on 06-21-2021:

Matthew C. Jennings (Govt Attorney)
200 W. Broadway
Missoula MT 59802
Representing: State of Montana
Service Method: eService

 
 Electronically signed by Brianna Kessler on behalf of Jacob Daniel Coolidge

Dated: 06-21-2021
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MATT JENNINGS 
Chief Deputy County Attorney 
KIRSTEN PABST 
Missoula County Attorney 
Missoula County Courthouse 
Missoula, Montana 59802 
(406) 258-4737 
ATTORNEYS FOR PLAINTIFF 
 
 
 
 MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
 
STATE OF MONTANA,    Dept. No. 5 
 
   Plaintiff,   Cause No. DC-20-70 
       
  -vs-     NOTICE OF STATE’S PROPOSED   
       JURY INSTRUCTIONS  
BRANDON BRYANT,           
 
   Defendant.    
 
 COMES NOW MATT JENNINGS, Deputy County Attorney of Missoula, Montana, 

and offers the following State’s Proposed Jury Instructions numbered 1 through 21 and 

verdict form.  Both a cited and a clean copy are being filed. 

 DATED this 18th day of June, 2021. 
 
      /s/ Matt Williams__ 
      MATT WILLIAMS 
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INSTRUCTION NO. _______ 

Preliminary Instruction 1 

It is important that as jurors and officers of this Court you obey the following 

instructions at any time you leave the jury box, whether it be for recesses of the Court 

during the day or when you leave the courtroom to go home at night. 

First, do not talk about this case either among yourselves or with anyone else 

during the course of this trial.  In fairness to the Defendant and to the State of Montana, 

you should keep an open mind throughout the trial and not form or express an opinion 

about the case.  You should only reach your decision after you have heard all the 

evidence, after you have heard my final instructions and after the attorneys’ final 

arguments.  You may only enter into discussion about this case with the other members 

of the jury after it is submitted to you for your decision.  All such discussion should take 

place in the jury room. 

Second, do not let any person talk about this case in your presence.  If anyone does 

talk about it, tell them you are a juror on the case.  If they won’t stop talking, leave and 

report the incident to me as soon as you are able to do so.  You should not tell any of your 

fellow jurors about what has happened.  You should not talk to your fellow jurors about 

anything that you feel necessary to bring to the attention of the judge. 

Third, although it is a normal human tendency to talk and visit with people, both at 

home and in public, you may not, during the time you serve on this jury, talk with any of 

the parties or their attorneys or any witnesses.  By this, I mean not only do not talk about 

the case, but do not talk at all, even to pass the time of day.  In no other way can all 

parties be assured of the fairness they are entitled to expect from you as jurors. 

Fourth, during this trial you may not make any investigation of this case or inquiry 

outside of the courtroom on your own.  You may not go to any place mentioned in the 

testimony without explicit order from me to do so.  You must not consult any books, 

dictionaries, encyclopedias, research online, using Google, Yahoo, Bing, or any other 

Internet search engine, or use other reference materials or other sources of information 

unless I specifically authorize you to do so.  



 Fifth, do not read about the case in the newspapers.  Do not listen to radio or 

television broadcasts about the trial.  News accounts may be incomplete or may contain 

matters that are not proper evidence for your consideration.  This prohibition extends to 

all forms of communication, whether in person, written, or through any electronic device 

or media, such as the telephone, a cell phone, computer, the Internet, any Internet service, 

any text or instant messaging service, and any Internet chat room, blog, or website such 

as Facebook, YouTube, and Twitter or other social media. You must base your verdict 

solely on what is presented in Court.  You are now sworn jurors in this case, and you will 

hear the evidence and thus be in a better position than anyone else to know the true facts. 

Sixth, if during the course of the trial there is reason to believe any of these rules 

have been violated, I will make inquiry of individual jurors and take appropriate action. 

 

 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 

 

 

 

 

 

 

 

 

 

 

 SOURCE: MCJI 1-101 (2009), modified and updated re social media language.  

Plaintiff’s Proposed Instruction No. __1___ Defendant’s Proposed Inst. No._____ 

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____ 



INSTRUCTION NO. _______ 

Preliminary Instruction 2 

Ladies and Gentlemen of the Jury: 

It is my duty to instruct the jury on the law that applies to this case, and it is your 

duty as jurors to follow the law as I shall state it to you. 

No remarks I make or instructions I give are intended to express my opinion as to 

the facts in this case or what verdict you should return. 

You should take the law in this case from my instructions alone.  You should not 

accept anyone else’s version as to what the law is in this case.  You should not decide this 

case contrary to these instructions, even though you might believe the law ought to be 

otherwise.  Counsel, however, may comment and argue to the jury upon the law as given 

in these instructions.  If, in these instructions, any rule, direction or idea is stated in 

varying ways, no emphasis thereon is intended by me, and none must be inferred by you.  

You are not to single out any sentence or any individual point or instruction and ignore 

the others.  You are to consider all of the instructions as a whole and are to regard each in 

the light of all the others.  The order in which the instructions are given has no 

significance as to their relative importance. 

The function of the jury is to decide the issues of fact resulting from the charges 

filed in this Court by the State and the Defendant’s plea of “not guilty” to the charges.  

You must perform this duty uninfluenced by passion or prejudice.  You must not be 

biased against a Defendant because the Defendant has been arrested for this offense, or 

because charges have been filed, or because the Defendant has been brought before the 

Court to stand trial.  None of these facts is evidence of guilt, and you are not permitted to 

infer or to speculate from any or all of them that the Defendant is more likely to be guilty 

than innocent. 



You are to be governed solely by the evidence introduced in this trial and the law 

as stated to you by me.  The law forbids you to be governed by mere sentiment, 

conjecture, sympathy, passion, prejudice, public opinion or public feeling.  Both the  

State and the Defendant have a right to demand, and they do demand and expect, that you 

will act conscientiously and dispassionately in considering and weighing the evidence 

and applying the law of the case. 

 
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

SOURCE: MCJI 1-102 (2009) 

Plaintiff’s Proposed Instruction No. __2___ Defendant’s Proposed Instruction No._____ 

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____ 

-



INSTRUCTION NO. _______ 

Preliminary Instruction 3 

You are the sole judges of the credibility, that is, the believability, of all the 

witnesses testifying in this case, and of the weight, that is, the importance, to be given 

their testimony.  In judging the effect of evidence, you must be fair and impartial and not 

arbitrary.  While you have discretion in judging the effect of evidence, you must exercise 

that discretion in accordance with these instructions. 

The evidence presented by one witness whom you believe is sufficient for the 

proof of any fact in this case. 

You are not bound to decide any fact based upon the testimony of a larger number 

of witnesses whose testimony does not convince you against the testimony of a smaller 

number of witnesses (or against a presumption), or other evidence which does convince 

you. 

In determining what the facts are in the case, it may be necessary for you to 

determine what weight should be given to the testimony of each witness.  To do this you 

should carefully consider all the testimony given, the circumstances under which each 

witness has testified, and every matter in evidence that tends to indicate whether a 

witness is worthy of belief.  You may consider: 

1. The appearance of the witnesses on the stand, their manner of testifying, 

their apparent candor, their apparent fairness, their apparent intelligence, 

their knowledge and means of knowledge on the subject upon which they 

have testified. 

2. Whether the witnesses have an interest in the outcome of the case or any 

motive, bias, or prejudice. 

3. The extent to which the witnesses are either supported or contradicted by 

other evidence in the case. 

4. The capacity of the witnesses to perceive and communicate information. 



5. Proof that the witness has a bad character for truthfulness. 

If you believe that any witness has willfully testified falsely as to any material 

matter in the case, you must reject such testimony as you believe to have been false and 

you have the right to view the rest of the testimony with distrust and in your discretion 

disregard it, unless, after examination of all the evidence, you find such testimony worthy 

of belief.  This rule does not apply if, a witness: 

1. unintentionally commits an error in the witness’ testimony, or  

2. is unintentionally mistaken as to some matters or facts about which the 

witness testifies, or 

3. gives evidence concerning matters not material in this case without 

intention of deceiving the Court or jury. 
  
     
 
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
 

 

 

 

 

 

 

 

 

 

SOURCE: MCJI 1-103 (2009) 

Plaintiff’s Proposed Instruction No. __3___Defendant’s Proposed Instruction No._____ 

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____ 



INSTRUCTION NO. _______ 

Preliminary Instruction 4 

An Information has been filed charging the Defendant, BRANDON BRYANT, with 

the offenses of: 

COUNT I—THREATS/IMPROPER INFLUENCE IN OFFICIAL AND 

POLITICAL MATTERS;  

or in the alternative 

COUNT I--INTIMIDATION 

All counts are alleged to have been committed in Missoula County, State of 

Montana on or about or between November 18, 2019 and January 31, 2020.  The Defendant 

has pled not guilty.  The jury’s task in this case is to decide whether the Defendant is guilty 

or not guilty based upon the evidence and the law as stated in my instructions.  These are 

some of the rules of law that you must follow: 

1. The filing of an Information is simply a part of the legal process to bring this case 

into Court for trial and to notify the Defendant of the charges against him.  Neither 

the Information nor the charges contained therein are to be taken by you as any 

indication, evidence or proof that the Defendant is guilty of any offense. 

2. By a plea of not guilty, the Defendant denies every allegation of the charge. 

3. The State of Montana has the burden of proving the guilt of the Defendant 

beyond a reasonable doubt.  Proof beyond a reasonable doubt is proof of such a 

convincing character that a reasonable person would rely and act upon it in the 

most important of his or her own affairs.  Beyond a reasonable doubt does not 

mean beyond any doubt or beyond a shadow of a doubt. 

4. The Defendant is presumed to be innocent of the charge against her.  This 

presumption remains with her throughout every stage of the trial and during your 

deliberations on the verdict.  It is not overcome unless from all the evidence in the 



case you are convinced beyond a reasonable doubt that the Defendant is guilty.  

The Defendant is not required to prove his innocence or present any evidence. 
   
   
 
 

     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

SOURCE: MCJI 1-104 (2009) 

Plaintiff’s Proposed Instruction No. __4___Defendant’s Proposed Instruction No._____ 

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____ 



INSTRUCTION NO. _______ 

Function of Bailiff and Questions to Court 

  During the trial, the bailiff will keep you together and will prevent inappropriate 

conversations between you and any other persons.  The bailiff will see to your needs 

during the trial.  However, the bailiff cannot answer any questions about this case or 

provide you with any information, books or materials, as I have strictly forbidden the 

bailiff to do so. 

 I will instruct you on the laws you must apply to the evidence presented in the 

case in order to reach a verdict, both orally and by giving you a set of written instructions 

which you will take with you during your deliberations.  These instructions are intended 

to cover all necessary laws which are pertinent to the case. 

 
 
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
 

 

 

 

 

 

 

 

 

 

SOURCE: MCJI 1-105 (2009) 

Plaintiff’s Proposed Instruction No. _5____Defendant’s Proposed Instruction No._____ 

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____ 



INSTRUCTION NO. _______ 

Jury Deliberation 

 The law requires the jury verdict in this case to be unanimous.  Thus, all twelve of 

you must agree that the defendant is either guilty or not guilty in order to reach a verdict.  

 When you are taken to the jury room to begin your deliberations, you should first 

select a foreperson.  The foreperson should see to it that jury discussion goes forward in a 

sensible and orderly fashion and that each juror has the opportunity to discuss the issues 

fully and fairly.  The attitude and conduct of jurors at the beginning of their deliberations 

is very important.  At that time, it is usually not helpful for any juror to make a strong 

expression of opinion or to stand for a certain verdict.  Such a juror may be unwilling to 

change an opinion even if it is later thought to be incorrect. 

 The jurors have a duty to consult with one another and to deliberate for the 

purpose of reaching an agreement, if it can be done without violence to individual 

judgment.  This means that you may fully and fairly discuss among yourselves all of the 

evidence you have seen and heard in this courtroom about this case together with the law 

which relates to this case as contained in the instructions. 

 In the course of deliberation, a juror has a right to re-examine prior held views and 

opinions if the juror is convinced to do so by fair and honest discussion by any member 

or members of the jury, based upon the evidence the jury saw and heard in the trial and 

the law as given you in these instructions. 

 However, no juror should surrender an honest opinion as to the weight or effect of 

evidence or as to the innocence or guilt of the Defendant because the majority of the jury 

feels otherwise, or for the purpose of returning a unanimous verdict or to prevent a mistrial.  

Your foreperson must sign any verdict upon which you agree. 

 
     GIVEN:_________________________________ 
   
           DISTRICT JUDGE 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

SOURCE:MCJI 1-106 (2009) 

Plaintiff’s Proposed Instruction No. __6___Defendant’s Proposed Instruction No._____ 

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____ 



INSTRUCTION NO. _______ 

Voluntary Act 

 A material element of every offense is a voluntary act, which includes an 

omission to perform a duty which the law imposes and which is physically capable of 

being performed. 

 

 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

SOURCE: MCJI 1-107 (2009) 

Plaintiff’s Proposed Instruction No. _7___Defendant’s Proposed Instruction No._____ 
 
Given as Instruction No. _____ Refused _____ Withdrawn _____By_____ 

-



INSTRUCTION NO. _______ 

Evidence:  Direct and Circumstantial 

 There are two kinds of evidence:  direct and circumstantial. 

 Direct evidence is when a witness testifies directly of his/her knowledge of the 

main fact or facts to be proven. 

 Circumstantial evidence is proof from which the Jury may infer other and 

connective facts which follow according to common experience. 

 Both direct evidence and circumstantial evidence are acceptable as means of 

proof.  Neither is entitled to greater weight than the other. 
   
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

SOURCE: MCJI 1-117 (2009) 

Plaintiff’s Proposed Instruction No. _8____Defendant’s Proposed Instruction No._____ 

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____ 



INSTRUCTION NO. __ 

Evidence:  Solely Circumstantial 

 When circumstantial evidence is susceptible to two interpretations, one that 

supports guilt and the other that supports innocence, the jury determines which is most 

reasonable. 

 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

SOURCE: MCJI 1-117(a) (2009) 

Plaintiff’s Proposed Instruction No.  9   Defendant’s Proposed Instruction No._____ 

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____ 



INSTRUCTION NO. ___ 

Evidence - Weight 

 In deciding the believability and weight to be given the testimony of a witness, 

you may consider evidence of any other statement or statements made by the witness 

which is inconsistent with the witness’s testimony at this trial. 

 This evidence may be considered by you for the purposes of testing the 

believability and weight of the witness’s testimony or to establish the truth of these 

statements as the jury shall determine. 

 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

SOURCE: MCJI 1-118 (2009) 

Plaintiff’s Proposed Instruction No.  10   Defendant’s Proposed Instruction No._____ 

Given as Instruction No. _____ Refused _____ Withdrawn _____By_____ 
 



INSTRUCTION NO. _______ 

Constitutional Right of Defendant Not to Testify 

 In deciding whether or not to testify, the Defendant may choose to rely on the 

state of the evidence and upon the failure, if any, of the State to prove beyond a 

reasonable doubt every essential element of the charge against him. 

 A Defendant in a criminal trial has a constitutional right not to testify.  You must 

not draw any inference from the fact that a Defendant does not testify.  Further, you must 

neither discuss this matter nor permit it to enter into your deliberations in any way. 

 
       
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 

 

 

 

 

 

 

 

 

 

 

 

 

SOURCE: MCJI 1-122 (2009) 

Plaintiff’s Proposed Instruction No. __11___Defendant’s Proposed Instruction No._____ 

Given as Instruction No. _____ Refused _____ Withdrawn _____By_____ 
  



INSTRUCTION NO. ___ 

Admissions or Confessions 

 A statement made by a Defendant other than at this trial may be an admission or a 

confession. 

 A confession, as applied in criminal law, is a statement by a person made after the 

offense was committed that he/she committed or participated in the commission of a 

crime.  An admission is a statement made by the accused, direct or implied, of facts 

pertinent to the issue, and tending, in connection with proof of other facts, to prove 

his/her guilt.  A conviction cannot be based on an admission or confession alone. 

 The circumstances under which the statement was made may be considered in 

determining its credibility or weight.  You are the exclusive judges as to whether an 

admission or a confession was made by the Defendant, and if so, whether such statement 

is true in whole or in part.  If you should find that any such statement is entirely untrue, 

you must reject it.  If you find it is true in part, you may consider that part which you find 

to be true. 

 Evidence of an unrecorded oral admission or oral confession of the Defendant 

should be viewed with caution. 
 
 
 
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
 
 
 
 
 
 

SOURCE: MCJI 1-119 (2009) 

Plaintiff’s Proposed Instruction No. 12  Defendant’s Proposed Instruction No._____ 

Given as Instruction No. _____ Refused _____ Withdrawn _____By_____ 
 



INSTRUCTION NO. _______ 

Knowingly  

A person acts knowingly when the person is aware there exists a high probability 

that the person's conduct will cause a specific result. 

  
 
 
     GIVEN:_____________________________________ 
              DISTRICT JUDGE 
 
 
 
 
 
       
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
SOURCE:  MCJI 2-104 (2009)   
 
Plaintiff’s Proposed Instruction No.__13__  Defendant’s Proposed Instruction No.______ 
 
Given as Instruction No. ______  Refused ______  Withdrawn______  By______ 



INSTRUCTION NO. _______ 

Purposely 

 A person acts purposely when it is the person’s conscious object to cause such a 

result. 
 
 
 
     GIVEN:__________________________________ 
              DISTRICT JUDGE 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
SOURCE:  MCJI 2-106 (2009) 
 
Plaintiff’s Proposed Instruction No.__14__Defendant’s Proposed Instruction No.______ 
 
Given as Instruction No. ______  Refused ______  Withdrawn______  By______ 

  



INSTRUCTION NO. _______ 

Mental State Inference 

 Purpose and knowledge ordinarily may not be proved directly because there is no 

way of fathoming or scrutinizing the operations of the human mind.  But you may infer 

the Defendant's state of mind, including his/her purpose and knowledge, from the 

Defendant's acts and all other facts and circumstances in evidence which indicate his/her 

state of mind.   

 Circumstantial evidence may be used to determine the existence of a particular 

mental state.  You may infer mental state from what the Defendant does and says and 

from all the facts and circumstances involved. 
 

 

 
 
     GIVEN:__________________________________ 
              DISTRICT JUDGE 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
SOURCE:  MCJI 2-108 (2009) and MCJI 1-117(b) (2009) 
 
Plaintiff’s Proposed Instruction No.__15__  Defendant’s Proposed Instruction No.______ 
 
Given as Instruction No. ______  Refused ______  Withdrawn______  By______ 



INSTRUCTION NO. _______ 

Threats and Other Improper Influence in Official and Political Matters 

 A person commits the offense of threats and other improper influence in official 

and political matters if that person purposely or knowingly threatens harm to any public 

servant, with the purpose to influence the public servant's decision, opinion, 

recommendation, vote, or other exercise of discretion. 

 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

SOURCE: MCJI 7-102 (2009); MCA §45-7-102 

Plaintiff’s Proposed Instruction No. __16_ Defendant’s Proposed Instruction No._____ 

Given as Instruction No. _____ Refused _____ Withdrawn _____ By _____ 
  



INSTRUCTION NO. __ 

Issues in Threats and Other Improper Influence in Official and Political Matters 

 To convict the Defendant of the charge of threats and other improper influence in 

official and political matters, the State must prove the following elements: 

 1.   That the Defendant threatened harm to Missoula City Council members;   

AND 

 2.   That the Defendant did so with the purpose to influence the decision of 

Missoula City Council Member, public servants;  

AND 

 3.   That the Defendant acted purposely or knowingly. 
 
 
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
 
 
 
 
 

 

 

 

 

 

 

SOURCE:   MCJI 7-102(a) (2009) 

Plaintiff's Proposed Instruction No. 17   Defendant's Proposed Instruction No.____ 

Given as Instruction No._____  Refused ____ Withdrawn____  By ____ 
  



INSTRUCTION NO. ____ 

Intimidation:  Threat of Harm 

A person commits the offense of intimidation when, with the purpose to cause 

another to perform or to omit the performance of any act, the person communicates, 

without lawful authority, and under circumstances which reasonably tend to produce a 

fear that it will be carried out, a threat to inflict physical harm on the person threatened or 

any other person.  

 

 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
     

 

 

 

 

 

 

 

 

 

 

 

 

 

SOURCE: MCJI 5-109 (2009) 

Plaintiff’s Proposed Instruction No. __18___ Defendant’s Proposed Instruction No._____ 

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____ 



INSTRUCTION NO. ____ 

Issues in Intimidation 

To convict the Defendant of the charge of intimidation, the State must prove the 

following elements: 

1. That the Defendant communicated a threat to inflict physical harm on Missoula 

City Council members;  

AND 

2. That the Defendant was without legal authority to perform the threatened act;  

AND 

3. That the circumstances reasonably tended to produce a fear that the threat 

would be carried out;  

AND 

4. That the Defendant had the purpose to cause the alleged victim to perform or 

omit the performance of any act. 

If you find from your consideration of all the evidence that all of these elements 

have been proved beyond a reasonable doubt, then you should find the Defendant guilty. 

If, on the other hand, you find from your consideration of all the evidence that any 

of these elements has not been proved beyond a reasonable doubt then you should find 

the Defendant not guilty. 

 

 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
      

 

SOURCE: MCJI 5-109(a) (2009) 

Plaintiff’s Proposed Instruction No. _19__ Defendant’s Proposed Instruction No._____ 

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____ 



INSTRUCTION NO. __ 

Threat 

For the purposes of this trial, you are instructed that a “threat” means a menace, 

however communicated, to inflict physical harm on the person threatened or any other 

person or property. In determining whether Mr. Bryant intended to communicate a threat, 

the question is not whether one could reasonably interpret Mr. Bryant’s actions and 

statements as threats. Rather, the question is whether the actions and statements on their 

face and in the context in which they were conveyed, in fact, constitute true threats.  

You are further instructed that a “true threat” is a statement or statements where 

the speaker means to communicate a serious expression of an intent to commit an act of 

unlawful violence to a particular individual or group of individuals. The speaker need not 

actually intend to carry out the threat. The prohibition on true threats protects individuals 

from the fear of violence and from the possibility that the threatened violence will occur. 

A “true threat” is not constitutionally protected speech.  
 
 
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
 
 
 
 
 
SOURCE:  Mont. Code Ann. § 45-2-101(76)(a); State v. Ross, 269 Mont. 347, 360, 
889 P.2d 161; State v. Lance, 222 Mont. 92, 103, 721 P.2d 1258, 1266 (1986); Virginia v. 
Black, 538 U.S. 343, 359-60, 123 S. Ct. 1536, 1547-48 (2003). 
 
Plaintiff’s Proposed Instruction No. 20   Defendant’s Proposed Instruction No.______ 
 
Given as Instruction No. ______  Refused ______  Withdrawn______  By______ 
  



 

INSTRUCTION NO. __ 

Public Servant 

 
A “Public Servant" means an officer or employee of government.  The term 

"Public Servant" includes one who has been elected or designated to become a public 

servant. 

 
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 

 
 

 

 

 

 

 

 

 

 

 

 

 

 
SOURCE:  Mont. Code Ann. § 45-2-101(64(a)); State v. Heffner, 1998 MT 181, ¶ 23, 
290 Mont. 114, 964 P.2d 736.   

Plaintiff’s Proposed Instruction No. 21   Defendant’s Proposed Instruction No.______ 

Given as Instruction No. ______  Refused ______  Withdrawn______  By_____ 



INSTRUCTION NO. _______ 

Preliminary Instruction 1 

It is important that as jurors and officers of this Court you obey the following 

instructions at any time you leave the jury box, whether it be for recesses of the Court 

during the day or when you leave the courtroom to go home at night. 

First, do not talk about this case either among yourselves or with anyone else 

during the course of this trial.  In fairness to the Defendant and to the State of Montana, 

you should keep an open mind throughout the trial and not form or express an opinion 

about the case.  You should only reach your decision after you have heard all the 

evidence, after you have heard my final instructions and after the attorneys’ final 

arguments.  You may only enter into discussion about this case with the other members 

of the jury after it is submitted to you for your decision.  All such discussion should take 

place in the jury room. 

Second, do not let any person talk about this case in your presence.  If anyone does 

talk about it, tell them you are a juror on the case.  If they won’t stop talking, leave and 

report the incident to me as soon as you are able to do so.  You should not tell any of your 

fellow jurors about what has happened.  You should not talk to your fellow jurors about 

anything that you feel necessary to bring to the attention of the judge. 

Third, although it is a normal human tendency to talk and visit with people, both at 

home and in public, you may not, during the time you serve on this jury, talk with any of 

the parties or their attorneys or any witnesses.  By this, I mean not only do not talk about 

the case, but do not talk at all, even to pass the time of day.  In no other way can all 

parties be assured of the fairness they are entitled to expect from you as jurors. 

Fourth, during this trial you may not make any investigation of this case or inquiry 

outside of the courtroom on your own.  You may not go to any place mentioned in the 

testimony without explicit order from me to do so.  You must not consult any books, 

dictionaries, encyclopedias, research online, using Google, Yahoo, Bing, or any other 

Internet search engine, or use other reference materials or other sources of information 

unless I specifically authorize you to do so.  



 Fifth, do not read about the case in the newspapers.  Do not listen to radio or 

television broadcasts about the trial.  News accounts may be incomplete or may contain 

matters that are not proper evidence for your consideration.  This prohibition extends to 

all forms of communication, whether in person, written, or through any electronic device 

or media, such as the telephone, a cell phone, computer, the Internet, any Internet service, 

any text or instant messaging service, and any Internet chat room, blog, or website such 

as Facebook, YouTube, and Twitter or other social media. You must base your verdict 

solely on what is presented in Court.  You are now sworn jurors in this case, and you will 

hear the evidence and thus be in a better position than anyone else to know the true facts. 

Sixth, if during the course of the trial there is reason to believe any of these rules 

have been violated, I will make inquiry of individual jurors and take appropriate action. 

 

 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 

 

 

 

 

 

 

 

 

 

 

  

 

 



INSTRUCTION NO. _______ 

Preliminary Instruction 2 

Ladies and Gentlemen of the Jury: 

It is my duty to instruct the jury on the law that applies to this case, and it is your 

duty as jurors to follow the law as I shall state it to you. 

No remarks I make or instructions I give are intended to express my opinion as to 

the facts in this case or what verdict you should return. 

You should take the law in this case from my instructions alone.  You should not 

accept anyone else’s version as to what the law is in this case.  You should not decide this 

case contrary to these instructions, even though you might believe the law ought to be 

otherwise.  Counsel, however, may comment and argue to the jury upon the law as given 

in these instructions.  If, in these instructions, any rule, direction or idea is stated in 

varying ways, no emphasis thereon is intended by me, and none must be inferred by you.  

You are not to single out any sentence or any individual point or instruction and ignore 

the others.  You are to consider all of the instructions as a whole and are to regard each in 

the light of all the others.  The order in which the instructions are given has no 

significance as to their relative importance. 

The function of the jury is to decide the issues of fact resulting from the charges 

filed in this Court by the State and the Defendant’s plea of “not guilty” to the charges.  

You must perform this duty uninfluenced by passion or prejudice.  You must not be 

biased against a Defendant because the Defendant has been arrested for this offense, or 

because charges have been filed, or because the Defendant has been brought before the 

Court to stand trial.  None of these facts is evidence of guilt, and you are not permitted to 

infer or to speculate from any or all of them that the Defendant is more likely to be guilty 

than innocent. 



You are to be governed solely by the evidence introduced in this trial and the law 

as stated to you by me.  The law forbids you to be governed by mere sentiment, 

conjecture, sympathy, passion, prejudice, public opinion or public feeling.  Both the  

State and the Defendant have a right to demand, and they do demand and expect, that you 

will act conscientiously and dispassionately in considering and weighing the evidence 

and applying the law of the case. 

 
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



INSTRUCTION NO. _______ 

Preliminary Instruction 3 

You are the sole judges of the credibility, that is, the believability, of all the 

witnesses testifying in this case, and of the weight, that is, the importance, to be given 

their testimony.  In judging the effect of evidence, you must be fair and impartial and not 

arbitrary.  While you have discretion in judging the effect of evidence, you must exercise 

that discretion in accordance with these instructions. 

The evidence presented by one witness whom you believe is sufficient for the 

proof of any fact in this case. 

You are not bound to decide any fact based upon the testimony of a larger number 

of witnesses whose testimony does not convince you against the testimony of a smaller 

number of witnesses (or against a presumption), or other evidence which does convince 

you. 

In determining what the facts are in the case, it may be necessary for you to 

determine what weight should be given to the testimony of each witness.  To do this you 

should carefully consider all the testimony given, the circumstances under which each 

witness has testified, and every matter in evidence that tends to indicate whether a 

witness is worthy of belief.  You may consider: 

1. The appearance of the witnesses on the stand, their manner of testifying, 

their apparent candor, their apparent fairness, their apparent intelligence, 

their knowledge and means of knowledge on the subject upon which they 

have testified. 

2. Whether the witnesses have an interest in the outcome of the case or any 

motive, bias, or prejudice. 

3. The extent to which the witnesses are either supported or contradicted by 

other evidence in the case. 

4. The capacity of the witnesses to perceive and communicate information. 



5. Proof that the witness has a bad character for truthfulness. 

If you believe that any witness has willfully testified falsely as to any material 

matter in the case, you must reject such testimony as you believe to have been false and 

you have the right to view the rest of the testimony with distrust and in your discretion 

disregard it, unless, after examination of all the evidence, you find such testimony worthy 

of belief.  This rule does not apply if, a witness: 

1. unintentionally commits an error in the witness’ testimony, or  

2. is unintentionally mistaken as to some matters or facts about which the 

witness testifies, or 

3. gives evidence concerning matters not material in this case without 

intention of deceiving the Court or jury. 
  
     
 
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
 

 

 

 

 

 

 

 

 

 

 

 

 



INSTRUCTION NO. _______ 

Preliminary Instruction 4 

An Information has been filed charging the Defendant, BRANDON BRYANT, with 

the offenses of: 

COUNT I—THREATS/IMPROPER INFLUENCE IN OFFICIAL AND 

POLITICAL MATTERS;  

or in the alternative 

COUNT I--INTIMIDATION 

All counts are alleged to have been committed in Missoula County, State of 

Montana on or about or between November 18, 2019 and January 31, 2020.  The Defendant 

has pled not guilty.  The jury’s task in this case is to decide whether the Defendant is guilty 

or not guilty based upon the evidence and the law as stated in my instructions.  These are 

some of the rules of law that you must follow: 

1. The filing of an Information is simply a part of the legal process to bring this case 

into Court for trial and to notify the Defendant of the charges against him.  Neither 

the Information nor the charges contained therein are to be taken by you as any 

indication, evidence or proof that the Defendant is guilty of any offense. 

2. By a plea of not guilty, the Defendant denies every allegation of the charge. 

3. The State of Montana has the burden of proving the guilt of the Defendant 

beyond a reasonable doubt.  Proof beyond a reasonable doubt is proof of such a 

convincing character that a reasonable person would rely and act upon it in the 

most important of his or her own affairs.  Beyond a reasonable doubt does not 

mean beyond any doubt or beyond a shadow of a doubt. 

4. The Defendant is presumed to be innocent of the charge against her.  This 

presumption remains with her throughout every stage of the trial and during your 

deliberations on the verdict.  It is not overcome unless from all the evidence in the 



case you are convinced beyond a reasonable doubt that the Defendant is guilty.  

The Defendant is not required to prove his innocence or present any evidence. 
   
   
 
 

     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



INSTRUCTION NO. _______ 

Function of Bailiff and Questions to Court 

  During the trial, the bailiff will keep you together and will prevent inappropriate 

conversations between you and any other persons.  The bailiff will see to your needs 

during the trial.  However, the bailiff cannot answer any questions about this case or 

provide you with any information, books or materials, as I have strictly forbidden the 

bailiff to do so. 

 I will instruct you on the laws you must apply to the evidence presented in the 

case in order to reach a verdict, both orally and by giving you a set of written instructions 

which you will take with you during your deliberations.  These instructions are intended 

to cover all necessary laws which are pertinent to the case. 

 
 
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
 

 

 

 

 

 

 

 

 

 



INSTRUCTION NO. _______ 

Jury Deliberation 

 The law requires the jury verdict in this case to be unanimous.  Thus, all twelve of 

you must agree that the defendant is either guilty or not guilty in order to reach a verdict.  

 When you are taken to the jury room to begin your deliberations, you should first 

select a foreperson.  The foreperson should see to it that jury discussion goes forward in a 

sensible and orderly fashion and that each juror has the opportunity to discuss the issues 

fully and fairly.  The attitude and conduct of jurors at the beginning of their deliberations 

is very important.  At that time, it is usually not helpful for any juror to make a strong 

expression of opinion or to stand for a certain verdict.  Such a juror may be unwilling to 

change an opinion even if it is later thought to be incorrect. 

 The jurors have a duty to consult with one another and to deliberate for the 

purpose of reaching an agreement, if it can be done without violence to individual 

judgment.  This means that you may fully and fairly discuss among yourselves all of the 

evidence you have seen and heard in this courtroom about this case together with the law 

which relates to this case as contained in the instructions. 

 In the course of deliberation, a juror has a right to re-examine prior held views and 

opinions if the juror is convinced to do so by fair and honest discussion by any member 

or members of the jury, based upon the evidence the jury saw and heard in the trial and 

the law as given you in these instructions. 

 However, no juror should surrender an honest opinion as to the weight or effect of 

evidence or as to the innocence or guilt of the Defendant because the majority of the jury 

feels otherwise, or for the purpose of returning a unanimous verdict or to prevent a mistrial.  

Your foreperson must sign any verdict upon which you agree. 

 
     GIVEN:_________________________________ 
   
           DISTRICT JUDGE 



INSTRUCTION NO. _______ 

Voluntary Act 

 A material element of every offense is a voluntary act, which includes an 

omission to perform a duty which the law imposes and which is physically capable of 

being performed. 

 

 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



INSTRUCTION NO. _______ 

Evidence:  Direct and Circumstantial 

 There are two kinds of evidence:  direct and circumstantial. 

 Direct evidence is when a witness testifies directly of his/her knowledge of the 

main fact or facts to be proven. 

 Circumstantial evidence is proof from which the Jury may infer other and 

connective facts which follow according to common experience. 

 Both direct evidence and circumstantial evidence are acceptable as means of 

proof.  Neither is entitled to greater weight than the other. 
   
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
 

 

 

 

 

 

 

 

 

 

 

 

 



INSTRUCTION NO. __ 

Evidence:  Solely Circumstantial 

 When circumstantial evidence is susceptible to two interpretations, one that 

supports guilt and the other that supports innocence, the jury determines which is most 

reasonable. 

 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



INSTRUCTION NO. ___ 

Evidence - Weight 

 In deciding the believability and weight to be given the testimony of a witness, 

you may consider evidence of any other statement or statements made by the witness 

which is inconsistent with the witness’s testimony at this trial. 

 This evidence may be considered by you for the purposes of testing the 

believability and weight of the witness’s testimony or to establish the truth of these 

statements as the jury shall determine. 

 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
 

 

 

 

 

 

 

 

 

 

 

 

 
 



INSTRUCTION NO. _______ 

Constitutional Right of Defendant Not to Testify 

 In deciding whether or not to testify, the Defendant may choose to rely on the 

state of the evidence and upon the failure, if any, of the State to prove beyond a 

reasonable doubt every essential element of the charge against him. 

 A Defendant in a criminal trial has a constitutional right not to testify.  You must 

not draw any inference from the fact that a Defendant does not testify.  Further, you must 

neither discuss this matter nor permit it to enter into your deliberations in any way. 

 
       
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 

 

 

 

 

 

 

 

 

 

 

 

 
  



INSTRUCTION NO. ___ 

Admissions or Confessions 

 A statement made by a Defendant other than at this trial may be an admission or a 

confession. 

 A confession, as applied in criminal law, is a statement by a person made after the 

offense was committed that he/she committed or participated in the commission of a 

crime.  An admission is a statement made by the accused, direct or implied, of facts 

pertinent to the issue, and tending, in connection with proof of other facts, to prove 

his/her guilt.  A conviction cannot be based on an admission or confession alone. 

 The circumstances under which the statement was made may be considered in 

determining its credibility or weight.  You are the exclusive judges as to whether an 

admission or a confession was made by the Defendant, and if so, whether such statement 

is true in whole or in part.  If you should find that any such statement is entirely untrue, 

you must reject it.  If you find it is true in part, you may consider that part which you find 

to be true. 

 Evidence of an unrecorded oral admission or oral confession of the Defendant 

should be viewed with caution. 
 
 
 
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
 
 
 
 
 
 

 

 

 



INSTRUCTION NO. _______ 

Knowingly  

A person acts knowingly when the person is aware there exists a high probability 

that the person's conduct will cause a specific result. 

  
 
 
     GIVEN:_____________________________________ 
              DISTRICT JUDGE 
 
 
 
 
 
       
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 



INSTRUCTION NO. _______ 

Purposely 

 A person acts purposely when it is the person’s conscious object to cause such a 

result. 
 
 
 
     GIVEN:__________________________________ 
              DISTRICT JUDGE 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 



INSTRUCTION NO. _______ 

Mental State Inference 

 Purpose and knowledge ordinarily may not be proved directly because there is no 

way of fathoming or scrutinizing the operations of the human mind.  But you may infer 

the Defendant's state of mind, including his/her purpose and knowledge, from the 

Defendant's acts and all other facts and circumstances in evidence which indicate his/her 

state of mind.   

 Circumstantial evidence may be used to determine the existence of a particular 

mental state.  You may infer mental state from what the Defendant does and says and 

from all the facts and circumstances involved. 
 

 

 
 
     GIVEN:__________________________________ 
              DISTRICT JUDGE 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



INSTRUCTION NO. _______ 

Threats and Other Improper Influence in Official and Political Matters 

 A person commits the offense of threats and other improper influence in official 

and political matters if that person purposely or knowingly threatens harm to any public 

servant, with the purpose to influence the public servant's decision, opinion, 

recommendation, vote, or other exercise of discretion. 

 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
  



INSTRUCTION NO. __ 

Issues in Threats and Other Improper Influence in Official and Political Matters 

 To convict the Defendant of the charge of threats and other improper influence in 

official and political matters, the State must prove the following elements: 

 1.   That the Defendant threatened harm to Missoula City Council members;   

AND 

 2.   That the Defendant did so with the purpose to influence the decision of 

Missoula City Council members, public servants;  

AND 

 3.   That the Defendant acted purposely or knowingly. 
 
 
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
 
 
 
 
 

 

 

 

 

 

 
  



INSTRUCTION NO. ____ 

Intimidation:  Threat of Harm 

A person commits the offense of intimidation when, with the purpose to cause 

another to perform or to omit the performance of any act, the person communicates, 

without lawful authority, and under circumstances which reasonably tend to produce a 

fear that it will be carried out, a threat to inflict physical harm on the person threatened or 

any other person.  

 

 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
     

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



INSTRUCTION NO. ____ 

Issues in Intimidation 

To convict the Defendant of the charge of intimidation, the State must prove the 

following elements: 

1. That the Defendant communicated a threat to inflict physical harm on City 

Council members;  

AND 

2. That the Defendant was without legal authority to perform the threatened act;  

AND 

3. That the circumstances reasonably tended to produce a fear that the threat 

would be carried out;  

AND 

4. That the Defendant had the purpose to cause the alleged victim to perform or 

omit the performance of any act. 

If you find from your consideration of all the evidence that all of these elements 

have been proved beyond a reasonable doubt, then you should find the Defendant guilty. 

If, on the other hand, you find from your consideration of all the evidence that any 

of these elements has not been proved beyond a reasonable doubt then you should find 

the Defendant not guilty. 

 

 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
      

 

 

 

 



INSTRUCTION NO. __ 

Threat 

For the purposes of this trial, you are instructed that a “threat” means a menace, 

however communicated, to inflict physical harm on the person threatened or any other 

person or property. In determining whether Mr. Bryant intended to communicate a threat, 

the question is not whether one could reasonably interpret Mr. Bryant’s actions and 

statements as threats. Rather, the question is whether the actions and statements on their 

face and in the context in which they were conveyed, in fact, constitute true threats.  

You are further instructed that a “true threat” is a statement or statements where 

the speaker means to communicate a serious expression of an intent to commit an act of 

unlawful violence to a particular individual or group of individuals. The speaker need not 

actually intend to carry out the threat. The prohibition on true threats protects individuals 

from the fear of violence and from the possibility that the threatened violence will occur. 

A “true threat” is not constitutionally protected speech.  
 
 
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
 
 
 
 
 
 
  



 

INSTRUCTION NO. __ 

Public Servant 

 
A “Public Servant" means an officer or employee of government.  The term 

"Public Servant" includes one who has been elected or designated to become a public 

servant. 

 
 
     GIVEN:_________________________________ 
           DISTRICT JUDGE 
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MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
 

STATE OF MONTANA, 

                         Plaintiff, 

            -vs- 

  BRANDON BRYANT, 

                         Defendant. 

 

Cause No. DC-20-70 (Dept. 5) 

VERDICT 

                                                                                                            
We the jury, duly empanelled and sworn to try the issues in the above-entitled cause, 

enter the following unanimous verdict: 
 
To the charge of Count I – Threats/Improper Influence in Official and Political 

matters: 
 
________________________________________ 
(Write on the above line "guilty" or "not guilty") 
 
 

OR IN THE ALTERNATIVE (choose one or the other, but not both): 
 

To the charge of Count I – Intimidation:  
 
________________________________________ 
(Write on the above line "guilty" or "not guilty") 
 
 
 
DATED this _____ day of _______________, 2021. 

 
    
 

____________________________ 
   FOREPERSON 
 



CERTIFICATE OF SERVICE

I, Matthew C. Jennings, hereby certify that I have served true and accurate copies of the 
foregoing Jury Instructions - Proposed Jury Instructions to the following on 06-21-2021:

Jacob Daniel Coolidge (Attorney)
610 Woody Street
Missoula MT 59802
Representing: Brandon Howard Bryant
Service Method: eService

 
 Electronically signed by Nichole Kercher on behalf of Matthew C. Jennings

Dated: 06-21-2021



Jacob Coolidge
Office of State Public Defender
610 Woody Street
Missoula, MT 59802
Attorney for Defendant

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
BEFORE THE HONORABLE SHANE VANNATTA

STATE OF MONTANA, 

Plaintiff, 

v. 

BRANDON WAYNE BRYANT, 

Defendant.

Cause No. DC-20-70

NOTICE OF DEFNDANT’S PROPOSED 
JURY INSTRUCTIONS

COMES NOW, Jacob Coolidge, attorney for the Defendant, and offers the following 

Defendant’s Proposed Jury Instructions numbered 1 and 2. Both a cited and clean copy are filed. 

Defendant does not object to most of the State’s proposed instructions. Defendant reserves the 

right to object to the knowingly and purposely instructions by the currently set jury objection deadline. 

Should Defendant object to those instructions, alternative instructions would be proposed as part of an 

objection. 

Defendant also objects to State’s proposed instruction number 20 (“Threat”). Defendant intends 

to brief his objection to the jury instruction, along with a proposed alternative jury instruction to define 

the term “Threat.” Defendant will have said objection briefed and proposed alternative instruction filed 

by the jury objection deadline. Defense counsel intends to send the proposed alternative instruction to 

the State prior to the objection deadline and filing of alternative instruction to allow the State adequate 

time to respond to the proposed instruction by the objection deadline. 

DATED this _22_ day of June, 2021.

/s/ Jake Coolidge

Jacob Coolidge
Attorney For Defendant

F I L E D

STATE OF MONTANA
By: __________________

CLERK

44.00

Missoula County District Court

Ashley Ward
DC-32-2020-0000070-IN

06/22/2021
Shirley Faust

Vannatta, Shane



INSTRUCTION NO. ___

Defendant is charged in Count 1 of the information with the crime of threats and 

improper influence in political matters, a violation, on or about a period of time between 

November 18, 2019 and January 31, 2020. Defendant is charged in Count 2, in the alternative, 

with intimidation, on or about a period of time between November 18, 2019 and January 31, 

2020.

In order to find the Defendant guilty, it is necessary for the prosecution to prove beyond 

a reasonable doubt the commission of a specific act constituting the crime within the period 

alleged. Also, in order to find the Defendant guilty, you must unanimously agree upon the 

commission of the same specific act constituting the crime within the period alleged.  It is not 

necessary that the particular act committed so agreed upon be stated in the verdict. 

GIVEN:__________________________________
      DISTRICT JUDGE

SOURCE: MCJI 1-106(a) (2009)

Plaintiff’s Proposed Instruction No. _____Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____



[Continuous Conduct, No. 1-106(a), 2009) Source and Comment]

SOURCE: State v. Weaver, 290 Mont. 58, 964 P.2d 713 (1998).

COMMENT: If the Defendant is charged with a specific conduct over a period of
time it is necessary to give an additional instruction that requires the
jury to unanimously find that the Defendant committed the alleged 
act or acts during the specific time frame.  Examples of the format
suggested by the Supreme Court in Weaver appear above. 



INSTRUCTION NO. _____
Alternative Charges

The Defendant is charged in Count 1 with the crime of Threats and Improper Influence in 

Political Matters and in Count 2 with the crime of Intimidation. These charges are made in the 

alternative and in effect allege that the Defendant committed an unlawful act which constitutes 

either the crime of Threats and Improper Influence in Political Matters or the crime 

of Intimidation. If you find that the Defendant committed an act or acts constituting one of the 

crimes so charged, you then must determine which of the offenses so charged was thereby 

committed.

In order to find the Defendant guilty you must all agree as to the particular offense 

committed. If you find the Defendant guilty of one of the alternative offenses, you cannot find 

him guilty of the other.

GIVEN: __________________________________
      DISTRICT JUDGE

SOURCE: MCJI 1-108 (2009)
Plaintiff’s Proposed Instruction No. _____Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn ____By__



INSTRUCTION NO. ___

Defendant is charged in Count 1 of the information with the crime of threats and 

improper influence in political matters, a violation, on or about a period of time between 

November 18, 2019 and January 31, 2020. Defendant is charged in Count 2, in the alternative, 

with intimidation, on or about a period of time between November 18, 2019 and January 31, 

2020.

In order to find the Defendant guilty, it is necessary for the prosecution to prove beyond 

a reasonable doubt the commission of a specific act constituting the crime within the period 

alleged. Also, in order to find the Defendant guilty, you must unanimously agree upon the 

commission of the same specific act constituting the crime within the period alleged.  It is not 

necessary that the particular act committed so agreed upon be stated in the verdict. 

GIVEN:__________________________________
      DISTRICT JUDGE



INSTRUCTION NO. _____
Alternative Charges

The Defendant is charged in Count 1 with the crime of Threats and Improper Influence in 

Political Matters and in Count 2 with the crime of Intimidation. These charges are made in the 

alternative and in effect allege that the Defendant committed an unlawful act which constitutes 

either the crime of Threats and Improper Influence in Political Matters or the crime 

of Intimidation. If you find that the Defendant committed an act or acts constituting one of the 

crimes so charged, you then must determine which of the offenses so charged was thereby 

committed.

In order to find the Defendant guilty you must all agree as to the particular offense 

committed. If you find the Defendant guilty of one of the alternative offenses, you cannot find 

him guilty of the other.

GIVEN: __________________________________
      DISTRICT JUDGE



CERTIFICATE OF SERVICE

I, Jacob Daniel Coolidge, hereby certify that I have served true and accurate copies of the 
foregoing Jury Instructions - Proposed Jury Instructions to the following on 06-22-2021:

Matthew C. Jennings (Govt Attorney)
200 W. Broadway
Missoula MT 59802
Representing: State of Montana
Service Method: eService

 
 Electronically signed by Brianna Kessler on behalf of Jacob Daniel Coolidge

Dated: 06-22-2021
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MATT JENNINGS 
Deputy County Attorneys 
KIRSTEN H. PABST 
Missoula County Attorney 
200 West Broadway 
Missoula, Montana 59802 
mjennings@missoulacounty.us 
Ph. (406) 258-4737 
Attorneys for Missoula County 
 

MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
____________________________________________________________ 

 
Dept. 5 
Cause No. DC-20-70 
 
MOTION IN LIMINE 
 

 
 
 

Comes now, MATT JENNINGS, Deputy County Attorney of Missoula 

County, and files this Motion in Limine.   

INTRODUCTION 
 On June 11, 2021 Defendant filed a witness and exhibit list which 

included the entire current Missoula City Council.  Three of those city council 

members were not council members at almost all times relevant to this case 

and should be precluded from testifying at trial because they lack personal 

knowledge of the alleged offenses, and any after-the-fact opinions or 

observations they may have are inadmissible and irrelevant.    Amber Sherril, 

John Contos and Sandra Vasecka were sworn into the Missoula City Council 

on January 6, 2020.  See Missoulian Article, attached as Exhibit 1.   

STATE OF MONTANA,  
 
   Plaintiff,  
 vs. 
 
BRANDON BRYANT, 
    
   Defendant,  

F I L E D

STATE OF MONTANA
By: __________________

CLERK

45.00

Missoula County District Court

Casie Jenks
DC-32-2020-0000070-IN

06/23/2021
Shirley Faust

Vannatta, Shane
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The allegations in this case are that Brandon Bryant was making threats 

at City Council meetings and through YouTube videos in late 2019 about 

decisions the Missoula City Council had recently made about development in 

the community.  The threats were toward people (including council members) 

who had betrayed him, and he threatened he would harm them.  These 

threats are not applicable to City Council members who were not on the 

council when he made these threats.  Bryant did appear at one city council 

meeting in January 2020, after the new council members were sworn in.  

Additionally, the Information identifies a date range of the threats through 

January 2020.  However, the date range in January reflects only the time 

period in which the City Council members learned of the threat and 

experienced fear.  The January meeting in which Bryant attended is relevant 

only to demonstrate Defendant’s mental state and that the threats were made 

under circumstances that reasonably tended to produce a fear that they 

would be carried out.  See i.e. MCJI 5-109.  The three council members that 

were not on the City Council before January 2020 lack personal knowledge to 

testify in this case because they were not on the council when he made the 

threats and are not victims as alleged in the Amended Information.   

 Second, defense witnesses should be prohibited from offering opinion 

testimony pursuant to Rule 702.  

 Third, defense witnesses should be prohibited from offering evidence of 

Bryant’s PTSD, Traumatic Brain Injury or military service as those matters are 

all inadmissible.  

 Lastly, Defendant should be prohibited from offering evidence of good 

character because he did not disclose any good character witnesses.   
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LEGAL STANDARD 
 As the Montana Supreme Court has noted: 

While motions in limine are not provided for in either the statutes or court 
rules, they have been recognized as valid and useful procedures by this 
Court in numerous cases.   
 
The Latin phrase “in limine” means “at the threshold” or “in the beginning” 
and was used at early common law to denote motions that were 
preliminary in character.  Currently, however, the term is used to denote 
motions made before or even during trial to forbid certain lines of inquiry or 
limit or prohibit the use of particular evidence. 
 

State v. Lias, 218 Mont. 124, 128, 706 P.2d 500, 503 (1985) (Hunt, J. 

dissenting) (citing William F. Crowley, Montana Pleading and Practice Forms, p. 

99 (1983)).   

Moreover, the purpose of a motion in limine is: 
 

to prevent the introduction of evidence, which is irrelevant, immaterial, or 
unfairly prejudicial.  Accordingly, the authority to grant or deny a motion in 
limine rests in the inherent power of the court to admit or exclude evidence 
and to take such precautions as are necessary to afford a fair trial for all 
parties.   
 

Cooper v. Hanson, 2010 MT 113, ¶ 38, 356 Mont. 309, 234 P.3d 59 (quoting 

State v. Krause, 2002 MT 63, ¶ 32, 309 Mont. 174, 44 P.3d 493).   

 The Court further stated in Cooper that counsel may want: 
 

to avoid objecting to improper arguments in front of the jury, as such 
objections only underscore the inappropriate points made by opposing 
counsel.  We have historically encouraged the filing of motions in limine for 
precisely this reason.  
 

Cooper, ¶ 38; State v. Ankeny, 2010 MT 224, ¶¶ 36-38, 358 Mont. 32, 243 P.3d 
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391. 

ARGUMENT 
I. Defendant should be prohibited from offering testimony of 

City Council members who were not on the City Council at 
relevant times to this case.   

 
Individuals who were elected to office after Brandon Bryant made his 

threatening statements at a City Council meeting and through YouTube 

videos should not be allowed to testify at trial.   

“A witness may not testify as to a matter unless evidence is introduced 

sufficient to support a finding that the witness has personal knowledge of the 

matter.”  Mont. R. Evid. 602. “This ‘personal knowledge’ must be based on 

‘firsthand observation or experience, as distinguished from a belief based on 

what someone else has said.’”  Smith v. Burlington N. & Santa Fe Ry. Co., 

2008 MT 225, ¶ 39, 344 Mont. 278, 292, 187 P.3d 639, 649.   Furthermore, 

“[r]elevant evidence means evidence having any tendency to make the 

existence of any fact that is of consequence to the determination of the action 

more probable or less probable than it would be without the evidence.”  Mont. 

R. Evid. 401. “Evidence which is not relevant is not admissible.”  Mont. R. 

Evid. 402.  Rule 403 provides: 

Although relevant, evidence outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence.   

 
Lastly, Rule 701 limits a lay witness offering testimony in the form of 

opinions or inferences to those opinions or inferences which are (a) rationally 

based on the perception of the witness and (b) helpful to a clear 

understanding of the witness’s testimony or the determination of the case.   
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Here, any feelings, opinions, or observations that City Council members 

who were sworn in in January 2020 are inadmissible and irrelevant because 

they were not “public servants” or witnesses or victims of the offenses alleged 

in the Amended Information during the period in which Bryant made threats.  

They also would constitute inadmissible opinions that embrace ultimate 

issues to be decided upon by the jury.  It is true that some of the issues that 

Bryant was trying to influence through his threats existed beyond December 

2019, but the threats were clearly directed at those in office in December 

2019 and exclude those that were sworn in weeks later.  Additionally, Bryant 

testified at one council meeting in January 2020 where he carried a stick and 

was menacing.  He did not make an explicit threat at that meeting.  That 

meeting is relevant to show his mental state--that he had acted with 

knowledge or purpose that others would believe his threats would be carried 

out.   Bryant was angered by actions that the City Council took in 2019 and 

wanted them to change their minds, the council members taking office in 

2020 simply cannot be considered victims of this offense since they were not 

public servants during the significant and material times that Bryant made 

threats.  Any testimony or opinions they may offer lack personal knowledge of 

the issues Bryant complains about, his history of attending City Council 

meetings, and the opinions would be inadmissible lay opinions about other 

people’s fear.   

 
II. Defendant and his witnesses should be prohibited from 

offering any opinion evidence about the outcome of the case 
or making statements not based on personal knowledge. 

 
On February 27, 2020, three Missoula City Council members wrote a 

letter opining on several matters related to this case.  Attached as Exhibit 2.  

Those three witnesses are all listed as Defense witnesses.  The opinions 
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include, but are not limited to opinions that Bryant was using his voice to 

make an impact in the community, that other citizens now fear political 

retribution, that Bryant was using the videos to purge himself of negative 

thoughts, that Bryant suffers from PTSD and traumatic brain injuries, that 

Bryant is not a threat to safety, that Bryant should not be jailed, that Bryant 

has no criminal history, that the case should be handled through the mental 

health system, that jailing Bryant will have devastating consequences.   

While these witnesses are entitled to those opinions, they are not 

entitled to voice them at trial since they are inadmissible under Rule 701, M. 

R. Evid., and irrelevant to the issues in the case.  These opinions also 

embrace and ultimate issue—whether Bryant should be convicted of an 

offense—which is not permitted under Rule 704 (“Testimony in the form of an 

opinion or inference otherwise admissible is not objectionable because it 

embraces an ultimate issue to be decided by the trier of fact.”) 

It is reasonable for Jesse Ramos to testify that he did not experience 

fear over Bryant’s statements.  He was a City Council member at times 

relevant to this case.  However, neither he nor others may testify as to other 

people’s perceptions or opine on how the case should be decided. Those are 

matters left up to the jury.   

 
III. Defendant should be prohibited from offering any evidence 

of irrelevant physical or mental conditions or life experiences 
for which they lack personal knowledge and are subject to 
expert opinions.  

 

Defendant is expected to offer evidence about his PTSD, TBI and 

military service.  See Exhibit 2.  Defendant has not offered up any defense 

related to a mental illness or inability to appreciate the criminality of his 

conduct due to mental state or injury.  Furthermore, Defendant has not 



 

 
STATE’S RESPONSE TO DEFENDANT’S FIRST MOTION IN LIMINE    Page 7 of 8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 

identified any witness that could offer fact or opinion testimony regarding 

alleged PTSD or TBIs.  Montana Code Annotated provides a procedure 

related to mental health related defenses (see MCA § 46-14-202). See also § 

46-15-323(3) (Defendant must provide notice of intention to introduce at trial 

a defense of mental disease or disorder). Failure of a party to raise defenses 

constitutes a waiver. 46-13-101(2).  Those procedures were not raised or 

followed here.  Furthermore, evidence of mental health disorders would 

require an expert because they are diagnoses obtained from treatment 

providers who have specialized knowledge or skill.  No experts have been 

identified in this case.  See Rule 702 (regarding expert opinions).  Thus, 

Defendant may not offer up a defense related to mental disorders at trial and 

any mention or testimony related to PTSD or a TBI from military service is 

subject to an expert opinion and no expert has been identified.  Lastly, PTSD, 

TBIs, or trying to label Bryant a war hero discusses his military service are all 

matters that are irrelevant under rule 402 and would be used only to illicit 

sympathy for defendant which is unfairly prejudicial under Rule 403 because 

they would confuse or mislead the jury and are not related to elements of the 

offense or affirmative defenses.    

IV. Defendant should be prohibited from offering any evidence 
of good character.  
 

The Omnibus form was filed in this case on March 4, 2020.  Dkt. 14.  

The form noted that names and addresses of all witnesses of good character 

along with written reports would be provided by March 30, 2020 (section VII 

Affirmative Defenses).  Mont. Code Ann. § 46-15-323 requires the defense to 

provide written notice of the defendant’s intention to introduce witnesses of 

good character (among other affirmative defenses).  Failure of a party to raise 

defenses constitutes a waiver. 46-13-101(2).  Defendant never provided any 



 

 
STATE’S RESPONSE TO DEFENDANT’S FIRST MOTION IN LIMINE    Page 8 of 8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 

notice of witnesses of good character and should not be permitted to do so 

now.    

DATED this 23rd day of June, 2021. 
 
 

      _/s/ Matt Jennings_______________ 
      Matt Jennings 
      Deputy County Attorney 
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Missoula council members sworn in
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Jan 6, 2020

T
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hree new Missoula City Council members took their oaths of office on

Monday, joining three other incumbents in beginning four-year terms.

City Councilwoman Amber Sherrill, Ward 4, signs her Oath of Office after being sworn in at the City Council
chambers on Monday. Three new council members as well as three incumbents were sworn in during the
ceremony.

BEN ALLAN SMITH, Missoulian
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Mayor John Engen swore in freshman council members Amber Sherrill of Ward 4,

John Contos of Ward 5, and Sandra Vasecka of Ward 6 during a ceremony in the City

Council Chambers attended by their friends and family.

“There is no requirement that everyone agree. There is a requirement that we listen to

one another, that we learn from one another and that we respect one another,” said

Engen prior to swearing in incumbent Heidi West of Ward 1.

West, along with Ward 2’s Mirtha Becerra and Gwen Jones of Ward 3, defeated

candidates who entered November’s election as part of Team Liberty. The team,

created on the initiative of Councilman Jesse Ramos as a way to add more diversity to

the typically left-leaning City Council, saw two victories with Contos and Vasecka.

Sherrill, who has served as a board member on nonprofits and recently joined council

member Jones to comment on tax reform before a state legislative committee, said the

biggest challenges that the city faces are all connected.

“Whether you’re talking about land use planning, transportation or affordable housing,

all of these are so intertwined. It’s going to be a challenge finding solutions, but I’m

looking forward to it,” said Sherrill.

Sherrill also said she plans to follow through on her campaign promise to push for a

local option sales tax focused on the city’s tourism sector.

After the ceremony, Vasecka said that “I really just want to relieve the burden on the

taxpayers. That’s what I ran on, and that’s what I want to do.”

Vasecka said she and the other incoming City Council members have been hit with a

“fire hose” of information during the past month of orientation.

“I’m still figuring out what I can do, versus what I want to do,” she said.

The newest City Council members attended their first council meeting that same night,

and will begin sitting in on committee meetings Wednesday.
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“There’s definitely going to be learning curve, and if anyone says different, then they’re

lying,” Sherrill said.

During their first City Council meeting, Vasecka and Contos joined Ramos in voting

against more than $3 million in claims for services to the city. Sitting Missoula City

Council President Bryan von Lossberg of Ward 1 earned a reelection to the position,

with all City Council members agreeing on his nomination. The measure ultimately

passed on a 9-3 vote.

Wednesday’s schedule includes reviewing the Fourth Street condominium project,

which returned to committee following a public outcry during a December City Council

meeting.

“That’s part of what the process is: weighing what the experts have to say with what the

public asks of us,” Sherrill said.

Correction

This story has been updated to correct the members of Team Liberty. They are Council members John
Contos and Sandra Vasecka.

Amber Sherrill did not run as a member of the team.



 

 

  

         Councilmembers  

Jesse L. Ramos; Sandra D. Vasecka; John P. 

Contos  
 

February 27, 2020 

 

Reference Topic: Brandon Bryant 

To Whom it May Concern, 

  

On December 19, a video was posted to YouTube depic�ng Staff Sergeant Brandon Bryant threatening the Missoula City Council. Let us 
be very clear that we all condemn in the strongest possible terms any and all threats of violence against anyone. Prior to this, Brandon had been 
ac�vely appearing at city council mee�ngs speaking out about the use of Tax Increment Financing in Missoula. Brandon was atemp�ng to fulfill 
his role as a responsible ci�zen and use his voice to make a posi�ve impact in his community. Unfortunately, a�er an edited version of Brandon’s 
video was sent to council members, the resul�ng fear caused ci�zen/council coopera�on to grind to a stands�ll. A�er Brandon’s arrest many 
community ac�vists stated that they were wary about voicing their opinions in front of the council lest they be the next vic�ms of what they 
perceived to be poli�cal retribu�on. 

Brandon’s Background as an interna�onally prominent whistleblower is a fundamental part of his story that must be communicated in 
order to understand Brandon and his ac�ons. Brandon was a drone operator in the United States Air Force. A�er his honorable discharge he 
spoke out about his experience in the drone program. It is important to note that he never revealed any classified informa�on or revealed 
sensi�ve security informa�on in any way. Brandon’s role as a whistleblower was more about revealing the a�tudes and atmosphere on a drone 
base. Another cornerstone was discussing the very real batlefield trauma that drone operators are subjected to, even though they themselves 
can be thousands of miles away from the batlefield itself. Brandon’s appearance on the BBC’s Hard Talk was especially heartbreaking and gave 
listeners and viewers a glimpse into the ongoing struggle that drone operators face a�er being tasked with taking human lives for their country.  

As a direct result of his trauma�c experiences in service to the US military, Brandon has taken and maintained a vow of nonviolence. 
Some�mes he is prone to verbal outbursts which can be upse�ng or unsetling for some. His YouTube videos occasionally contain language that 
can be disturbing or unflatering. For his part he maintains that he makes these video diaries as part of his therapeu�c process, an atempt to vent 
off the fears and frustra�ons that bubble in his mind so that he can purge himself of nega�ve thoughts and con�nue to heal and grow. Whatever 
conclusion one makes about Brandon’s speech in his YouTube video diaries, an important considera�on is that he never sent the video in 
ques�on to the city council, instead his video was edited and appears to have been uploaded to a YouTube channel called “Pick Your Batles”  
without his permission to a channel that appears to not belong to him. It is quite clear and easily confirmable that it was not Brandon who sent 
the video in ques�on to the City Council. 
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Our inten�on is to clear the air regarding the supposed threat presented by Brandon Bryant and bridge the gap that has been created 
between members of the city council and their cons�tuents. While the contents of Brandon’s video are not defensible, when watching the full, 
unedited version it is clear to us that this is not intended as a threat of physical violence, but a depic�on of a spiritual struggle and a sincere call 
for poli�cal change. Moreover, Brandon suffers from PTSD and a Trauma�c Brain Injury, both incurred during his service in the US Air Force, from 
which he was discharged honorably. It is clear to us that Brandon Bryant does not represent a threat to our safety. In other words, we as council 
members in no way feel that we are endangered by Mr. Bryant being released. Moreover, an unintended effect that his arrest and deten�on has 
on s�fling ci�zen debate is measurable and regretable as we know that this is simply an atempt to protect the elected officials of Missoula. As 
members of the Missoula City Council we wish to send a message in the strongest possible terms that the voices of the public are not only 
welcome at City Council mee�ngs but required. Without an informed and engaged ci�zenry we are less able to func�on in our role as overseers of 
the city’s affairs. We fully recognized and state that we are not speaking for the en�re council and that our views on this mater are ours alone. 

 

Being in the public eye and being decision makers in a community comes with great responsibility but it also has it’s downside. The 
council has many �mes been met with inappropriate verbal assaults during council mee�ngs. Many of the cons�tuents we represent face daily 
threats against them from folks in the community as part of their every day lives, such as our police officers, judges, atorneys, etc. They like us 
recognize that part of that comes with the job. We all believe in criminal jus�ce reform and locking up a non-violent member of our community 
who is a military hero suffering from PTSD does not do our overcrowded jail or community any favors. We fully understood and supported Mr. 
Bryant’s temporary barring from city council un�l all facts were realized but it is our belief that jailing a member of our community and subjec�ng 
him to the vicious revolving door of our criminal jus�ce system is many steps too far. Mr. Bryant has no criminal history and is clearly working 
through personal struggles. It is our hope that he can find help through the mental health sector and not the prison system. In no way do we 
perceive him to be a threat to our safety or that of the community. We are firm believers in the 1st amendment and we deeply feel the future 
consequences of jailing an ac�ve ci�zen over a non violent offense will have devasta�ng consequences.  

 

Thank you for your �me and please reach out with any thoughts, ques�ons or concerns. 

 

 

Sincerely, 

 

Council Members,  

 

Jesse Ramos, Sandra Vasecka, and John Contos 
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MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY  
BEFORE THE HONORABLE SHANE VANNATTA 

 
STATE OF MONTANA,  
  Plaintiff,  
 v.  
BRANDON WAYNE BRYANT,  
  Defendant. 

Cause No. DC-20-70 
 

DEFNDANT’S MOTION TO EXCLUDE 
WITNESSES AND MOTION IN LIMINE 

 
COMES NOW, Brandon Wayne Bryant, by and through his counsel of record, Jacob 

Coolidge, hereby respectfully moves the Court to exclude from the list of possible witnesses any 

Bryan Von Lossberg, Gwen Jones, and Julie Merritt as any testimony they may present is 

irrelevant and unfairly prejudicial. Alternatively, Defendant also argues against the admissibility 

of specific statements from witnesses should the Court not exclude them outright. Defendant also 

moves to exclude of any edited video that originates with Defendant.  

 

Introduction 

The facts are largely undisputed that a video of Defendant was edited and redistributed by 

a third party via a YouTube page called Pick Your Battles. Def. Ex. A. p. 5. That video was 

located by a member of city council in independent research of the defendant. Def. Ex. A. 

Although it is unclear exactly what conduct constitutes a crime, the State alleges that “on or 

about or in between November 18, 2019, and January 31, 2020” that Defendant engaged in 

behavior that constitutes a violation of MCA § 45-7-102. Information Dk. # 3. The State later 

charged in the alternative that the same conduct, over the same period, constituted Intimidation 

in violation of MCA § 45-5-203. Amended Information Dk. # 20. 

Law and Argument 

A. City Council members were not the intended recipients of the video, are irrelevant, and 
should be precluded from testifying.  

 
I. Relevance 

F I L E D

STATE OF MONTANA
By: __________________

CLERK

47.00

Missoula County District Court

Michelle Vipperman
DC-32-2020-0000070-IN

06/28/2021
Shirley Faust
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Montana Rules of Evidence, Rule 401 defines relevant evidence as evidence having any 

tendency to make the existence of any fact that is of consequence to the determination of the 

action more probable or less probable than it would be without the evidence. Mont. R. Evid. 401. 

The Montana Supreme Court has held that “any fact which makes probable the existence of 

another fact in controversy is relevant to prove the disputed facts.” Rhodes v. Weigand, 145 

Mont. 542, 546, 404 P.2d 588 (1965). Therefore, it is implicit in that statement that facts do not 

make probable the existence of another fact in controversy are not relevant to prove the disputed 

fact. Montana Rules of Evidence, Rule 402 states that evidence which is not relevant is not 

admissible. Mont. R. Evid. 402. 

Mr. Bryant has been charged with Intimidation under MCA 45-5-203 and Threats and 

Improper Influence in Political Matters under MCA 45-7-102. A crucial element in each offense 

is to relay a threat with the purpose to cause an individual or legislative body to commit or omit a 

specific act. Threats and improper influence in official and political matters criminalizes a threat 

to harm any person, spouse, child, parent, or sibling or person’s property “with the purpose to 

influence the persons decision, opinion, recommendation, vote, or other exercise of discretion as 

a public servant[.]” Mont. Code Ann. § 45-7-102. Intimidation criminalizes a threat to inflict 

physical harm “with the purpose to cause another to perform or to omit the performance of any 

act.” Mont. Code Ann. § 25-5-203. Both crimes require the intentional transmittal of the threat to 

a party for the purpose to impact their behavior.  

Here, the video was distributed by a third party, not Defendant. The video that Defendant 

originally posted was taken by a third party, edited, and reposted. Defendant did not ask any 

person to send the video to any member of city council, nor did he intend for city council to hear 

his remarks. The investigating officer, Ethan Smith, found it “important to note [he] ha[s] not 

found any evidence that [Defendant] sent these videos to any city employees or directed them to 

anyone’s attention.” Def. Ex. A p. 5.  

The alleged threat was made on a YouTube video that Defendant did not send to or 

intentionally distribute to city council. He also did not ask nor encourage the third party that 

edited and redistributed his video to do so. At no point did Defendant communicate to anyone 

with the purpose of causing someone to perform or omit an act or to influence city council’s 

policy decisions. Because they were not the intended recipient, city council was categorically not 

threatened by the performance of an unlawful act.  



Further, Von Lossberg, Jones, and Merritt were not percipient witnesses to the alleged 

threat, and in fact, were only made aware of the alleged threat when Merritt conducted internet 

research on Defendant. Therefore, their testimony is not needed to establish any fact of 

consequence to the determination of this action, as the alleged threat is a video that was posted to 

YouTube. It is for these reasons that any testimony they may offer is irrelevant to the 

determination of this action, as they were neither threatened as required by the charged statutes 

not were the percipient witnesses to the alleged threat.  

II. Prejudice 

Alternatively, Montana Rules of Evidence, Rule 403 governs the exclusion of evidence on 

grounds of prejudice, confusion, or waste of time. The rule provides that, although relevant, 

evidence may be excluded if its probative value is substantially outweighed by the danger of 

unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue 

delay, waste of time, or needless presentation of cumulative evidence. Mont. R. Evid. 403. 

Evidence in a criminal case is almost always prejudicial to the defendant; however, a 

problem arises when the evidence is unfairly prejudicial to the defendant. State v. Hicks, 2013 

MT 50, 396 Mont. 165, 296 P.3d 1149. Evidence may be unfairly prejudicial if it arouses the 

jury’s hostility or sympathy for one side without regard to its probative value, if it confuses or 

misleads the trier of fact, or if it unduly distracts from the main issues. The trial court has 

discretion to decide whether the danger of unfair prejudice substantially outweighs the 

evidence’s probative value. Id., at ¶ 24. The authority to grant or deny a motion in limine “rests 

in the inherent power of the court to admit or exclude evidence and to take such precautions as 

are necessary to afford a fair trial for all parties.” Hulse v. State, Dept. of Justice, Motor Vehicle 

Div., 1998 MT 108, ¶ 15, 289 Mont. 1, 961 P.2d 75. 

Here, the aforementioned council members testimony is not relevant to any contested 

element of the crime as the video was never intentionally relayed to them. Because it was not 

relayed to them, they are not intended recipients of any deliberate threat and any testimony 

would not be probative of a necessary fact and highly prejudicial. Further, it would distract from 

the relevant inquiry in the case and confuse jurors. Even if the Court finds their testimony to be 

relevant, it should still be excluded because the probative value is dramatically outweighed the 

threat of unfair prejudice to Defendant. 

 



B. Even if the Court allows Von Lossberg, Jones, and Merritt to testify, they need be 
prohibited from talking about their own subjective fear.  

 
Even if the Court allows the testimony of Von Lossberg, Jones, and Merrit, Defendant 

requests they be precluded from discussing their own subjective fears of any Defendant’s 

statements. Such testimony would only be relevant if the subjective fear of the alleged victims 

was necessary to establish the presence of a “true threat.” Such an approach would render 

criminal threats an absolute liability offense that renders the subjective intent of the actor 

irrelevant (i.e. if someone is scared by anything anyone says, the speaker is criminal regardless 

of intent). However, the Supreme Court has roundly rejected such a low bar of criminal liability 

that relies on the fear of the recipient, be it subjective fear of the alleged victim or objective fear 

of a reasonable person. 

In Elonis v. United States, rejected objective reasonable person standard in interpreting true 

threats.  

Elonis’s conviction, however, was premised solely on how his posts would be 
understood by a reasonable person. Such a “reasonable person” standard is a 
familiar feature of civil liability in tort law, but is inconsistent with “the 
conventional requirement of criminal conduct—awareness of some wrongdoing.” 
Having liability turn on whether a “reasonable person” regards the 
communication as a threat—regardless of what the defendant thinks—“reduces 
culpability on the all-important element of the crime to negligence,” and we “have 
long been reluctant to infer that a negligence standard was intended in criminal 
statutes. Under these principles, “what [Elonis] thinks” does matter. 
 

575 U.S. 723 (2015) (internal citations omitted). The Montana Supreme Court has also restricted 

criminal liability in speech to the subjective intent of the speaker. The Court held that 45-8-

213(1)(a) was constitutionally sound “because the statute only proscribes communications made 

‘with the purpose to terrify, intimidate, threaten, harass, annoy or offend. State v. Dugan, 2013 

MT 38, ¶ 50. Both the United States and Montana Supreme Courts have expressly focused on the 

intent of the speaker as the lynchpin to justify the criminalization of speech. Only speech which 

is intended to threaten, by the subjective intent of the speaker, is criminal. If the courts refuse to 

recognize an objective reasonable person standard is too lenient of a standard of criminal 

liability, certainly subjective fear on behalf of the recipient is far too lenient, given it is a lesser 

standard than the reasonable person. 



 Here, Von Lossberg, Jones, and Merritt’s own subjective response to Defendant’s speech 

bears no relevance to his intent in making comments. The relevant inquiry at trial is whether 

Defendant intended to threaten city council, not whether parties who eventually heard the 

message were scared. Because the subjective fear of the eventual recipient is irrelevant to the 

speaker’s intent, any statements regarding the council member’s fear is inadmissible under Rule 

402.  

If the Court deems that it is relevant, it must be excluded under Rule 403 because the 

probative value is far outweighed by the danger of unfair prejudice and confusion of issues. If 

Von Lossberg, Jones, and Merritt testify to their own fear, it would cause jurors to confuse the 

standard of “true threats” that is specifically tailored to the intent of the speaker and does not 

consider the subjective fear of the recipient. Such confusion would lead the jurors to a lower 

level of criminal liability which is a constitutional violation that constitutes unfair prejudice.   

 

C. Defendant moves to exclude the subject YouTube video, and any other video evidence, 

that was substantively edited by a third party. 

There are two YouTube videos the State could play and allege a threat therein that feature 

Defendant speaking. One video is 14 minutes long. The other is just over four minutes long. The 

latter video was edited by a third party and reposted on the third party’s YouTube channel. See 

Def. Ex. A pp. 4-5. See also State’s Response to Motion to Dismiss, Dk. #13, p. 3. 

(“…Defendant asserts that YouTube channel is used by a former colleague trying to portray him 

in a negative light—which certainly seems to be true”). The four-minute video is significantly 

shorter than the original video created by Defendant. The four-minute video should not be 

allowed at trial because, in being substantially edited, it no longer reflects the original message 

produced by Defendant. The necessary context of the whole message is necessary for the jury to 

determine the ultimate question of fact: the Defendant’s intent in his communications.  

The four-minute video is irrelevant to the Defendant’s intent and therefore irrelevant in the 

subject matter and need be suppressed. If the Court deems the video substantially edited by a 

third party to be relevant, it need be excluded because its probative value is outweighed by its 

risk of unfair prejudice.  

In addition to moving to exclude the four minute video, the Court must suppress any other 

videos that have been edited by a third party, including any video that transposes city council 



meetings and any out of council statements made by Defendant. Such videos are wholly 

irrelevant to Bryant’s intent in conveying the alleged threat and only serve to confuse the jury 

and distract them from temporal separation of the alleged incidents. Such misleading and 

confusing of the jury is precisely what rule 403 disallows.  

 

D. The State may not reference any acts perpetrated by other parties or speculate as to 

what may have occurred but did not. 

Defendant respectfully moves the Court to direct the State to not reference or analogize 

any of Defendant’s alleged conduct to any other unrelated acts of violence perpetrated by other 

individuals. Potential examples the State should be barred from comparing Defendant’s conduct 

to should include, but not be limited to, any public shootings, mass acts of violence, the January 

6, 2021 events at the United States Capital, or any other wholly unrelated incidents. Such 

incidents are irrelevant to the intent of Defendant in any communications that allegedly 

constitute a threat. Further, even if the Court deemed such comparisons or analogies to have any 

probative value, that value is significantly outweighed by the risk of unfair prejudice. If such 

events are mentioned, jurors would associate negative emotions with acts of violence perpetrated 

by others with Defendant, even though he had no cause in them and is not alleged to have 

committed such an offense. Defendant respectfully requests the Court to direct the State that the 

exclusion of such irrelevant comparisons or analogies should attach to voir dire as well as the 

trial itself.  

Defendant also moves the Court to exclude any testimony or speculation about what 

might have or could have happened but for government intervention in the case. Any speculation 

about what Defendant might have done is irrelevant and inadmissible. Defendant moves the 

Court to admonish the State prior to trial, and outside of the presence of the jury, that such 

speculation would be a direct violation of the Court’s order.  

Respectfully submitted this 28th day of June, 2021. 

 
___/s/ Jake Coolidge_____ 
Jacob Coolidge 
Attorney for Defendant 
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1 State    0835 45-5-203 Intimidation 1

1Offense #

CommittedAttempt/ Commit Code: 145-5-203Group/ORI: State    
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1-InformationalSubject #

Primary: No
Rynearson, RickName: 
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MUnknownLedbetter, Jon Sex: Race:Name: 

Address: 625 WINSLOW WY E
Bainsbridge Island WA 98110

(206)842-7633 State: Primary Phone:
VerbalNon-Resident Statement Type:Resident Status:
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MUnknownBryant, Brandon Sex: Race:Name: 
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(406)830-9659 State: Primary Phone:
Formal VideoStatement Type:
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Audio/Visual
Multiple pictures of Mr. 
Bryant and his 
Facebook ramblings
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Quantity: Unit of Measure:15.000 Not 
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This supplemental report is just to add names of involved parties to this report. 
 
Ethan Smith 
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Report #:          
 
Completed by:       Title:  
           

 
I had requested this report be assigned back to me for follow up. On Friday, Jan. 31st, I was in communications with the 
city attorney’s office regarding a trespass letter to be given to Mr. Bryant, the mayor’s office and several city council 
members regarding this issue. I also reached out to deputy county attorney Suzy Boylan because she handles involuntary 
commitment hearings for the county attorney’s office. Ms. Boylan was travelling on Friday but we spoke over the phone, 
at which point she advised me that I needed to have Mr. Bryant taken to St. Patrick hospital and evaluated by a mental 
health professional just to start the process of having him involuntarily committed, if in fact his threats to “exterminate” 
the city council were deemed a legitimate threat to harm others.  
 
I was watching the news on Friday when I saw NBC Montana doing a story on several local citizens who were frustrated 
and outspoken against TIF funding issues, and Mr. Bryant was identified as one of several people featured on that story, 
although he was not quoted directly. That video can be viewed here: 
https://nbcmontana.com/news/local/missoula-residents-talk-tif 
 
I also spent some time reviewing other videos Mr. Bryant had posted to YouTube, in which he talks about having his son 
taken away from him, as well as numerous televised interviews in which he talks about being a drone pilot for the 
military. It was clear from the videos that Mr. Bryant was once portrayed as a “whistleblower” against the military and 
US government, and has actually been awarded for his actions by several European groups, and has been the subject of 
at least one play and two documentaries. He also has talked to some of those interviewers about his struggles with 
PTSD. I have found interviews with him in Rolling Stone magazine and other national news outlets as well.  
 
Mr. Bryant is the subject of a Wikipedia page, found here: 
https://en.wikipedia.org/wiki/Brandon_Bryant_(whistleblower) 
 
 
On Monday, I sent a text message to 406.830.9659, which was a cell phone number Mr. Bryant had contacted us on, 
identifying myself as a police officer and asking if I could speak to him over the phone. Mr. Bryant responded that he 
would prefer to speak to me in person and that “my (his) entire situation is complicated and very serious.”  We made 
arrangements for him to meet with me at our Catlin Street facility later that morning. 
 
When Mr. Bryant arrived, he consented to a voluntary pat-down search of his person and an inspection of a tote bag he 
had with him. I interviewed Mr. Bryant in our “soft” interview room, and that conversation was recorded. The following 
is a summary of that conversation, but I have not had a chance to review the video. 
 
I advised Mr. Bryant of my concerns about the video that had surfaced in which he talks about exterminating the city 
council, and that his videos had caused a lot of safety concerns in Missoula city government officials. He was 
understanding of that, and tried to distance himself from those safety concerns. 
 
He told me he made the video “to get that response,” and that “I (he) don’t feel like I will cross the line,” in regards to  
committing violence against any of the councilmembers. 
 

2020-4302 

E. Smith Supplemental report 
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Mr. Bryant told me the username Pick YourBattles (sic) is actually used by a former military colleague named Rick 
Rynearson (pronounced Ray-near-son), and that Mr. Rynearson is the one who is uploading the videos in an effort to 
embarrass or portray Mr. Brayant in a negative light.  
 
Mr. Bryant told me Mr. Rynearson used to serve with him in the military, and they both left the drone program when 
they had ethical concerns about their roles in combat. Both of them appeared at conferences and received recognition 
as “whistleblowers” and had a good friendship up until a few years ago. Mr. Bryant said he was invited by Mr. Rynearson 
to attend a conference in Texas, and relied on Mr. Rynearson to set up the travel and hotel arrangements at the 
conference. However, when he arrived he discovered that Mr. Rynearson had botched the entire event, and it created a 
tremendous amount of headaches for Mr. Bryant, who was critical of Mr. Rynearson. Since then, he said, Mr. Rynearson 
has been “stalking” him online, and at times posting what Mr. Bryant felt were his private videos and making them more 
public than Mr. Bryant intended them to be. 
 
Mr. Bryant said he has filed a criminal complaint against Mr. Rynearson in the Seattle area, for this online “stalking,” and 
that Mr. Rynearson has some type of conditions of release related to this. 
 
Mr. Bryant admitted to me that he uploaded those videos, but said he did so because it was therapeutic to him. He said 
talking about his frustrations helps him process them better. He did not intend for them to be made public by Mr. 
Rynearson, which would explain why almost all of the descriptions of the videos involving Mr. Bryant, uploaded by Pick 
YourBattles, are written in the third person. It’s important to note I have not found any evidence that he sent these 
videos to any city employees or directed them to anyone’s attention. 
 
Mr. Bryant tried to distance himself from some of the more serious concerns in the video, saying he didn’t directly 
threaten to kill any councilmembers, although acknowledging that he was referring to the city council later in the video. 
He freely admits that he is just trying to get attention for his frustrations about the gentrification of Missoula. He said 
the “language (in the video) was there to incite a response” and that “I’m trying to be the boogeyman” to raise 
awareness of issues affecting the city.  However, he went on to explain that he was so disenfranchised with his military 
service, that he later “swore an oath to do no violence” against anyone, and has no intention of hurting any 
councilmembers. 
 
Mr. Bryant told me he grew up here, and his family has deep roots in Missoula, but he’s frustrated at how expensive it 
has become to live here. He grew disenfranchised with the military, and left it, only to return to his hometown to found 
himself homeless, unable to afford to live here, disabled and without a job. 
 
Mr. Bryant told me he’s basically staying on a friend’s couch, and that his vehicle no longer runs after he lent it to 
someone who drove it to Seattle. He said it’s parked on the street in front of his friend’s house. Mr. Bryant walks with a 
slight limp, and uses the walking stick to help him, the same stick featured on a video from a Dec. 8th city council 
meeting which I later viewed, in which Mr. Bryant refers to the stick in a menacing manner.  Mr. Bryant also has a 
service dog with him, but I did not question him as to why he needed the dog. 
 
Mr. Bryant shared a lot of the challenges and frustrations he’s facing right now, which I inferred were contributing 
factors to his anger seen in the videos. He told me he has a son, but that his wife has taken his son and prevented him 
from seeing him. He met her when he lived overseas, and he said his wife maintains her native citizenship and has taken 
his son away from him and refused to allow him to have any contact. The authorities in her native country are of no help 
to him, and he says he’s actually been physically assaulted by law enforcement officers in her home country. He said he 
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tried to have the attorney who represented him in his whistleblower proceedings help him regain custody, but that they 
attorney wasn’t much help. 
 
Mr. Bryant maintains he’s technically still in the military, although the details of his relationship with the military were 
difficult for me to understand. He apparently still qualifies for help from the Veterans Administration, and told me he 
goes to counseling there regularly. Mr. Bryant admitted to me he’s suffered from depression in the past. 
He told me he’s still fighting against the VA to have his physical disability recognized by both the VA and Social Security 
Administration, which is another source of frustration to him.  
 
The primary sources of stress in Mr. Bryant’s life including homelessness, not have a job, his inability to see his son, and 
lack of former recognition for his disability, or some type of disability payments. His basic view of society and specifically 
“the government” is that he fought for his country, and then became disillusioned with his military service, and then left, 
and they have since turned their back on him. Upon returning to his hometown, he then felt his local city government 
was ruining the town he grew up in, hence his outburst on the videos. 
 
I offered to help Mr. Bryant with the issue of housing, but made it clear to him that it would be difficult for me to resolve 
some of the other areas that were causing him stress.  
 
I then brought up the no-trespassing letter Mr. Nugent had written and provided me, and gave it to Mr. Bryant. I 
explained to him the contents of the letter, and that the city was not trying to stifle his ability to provide feedback on 
any matters before the council, and that he could submit written feedback through email or during the public comment 
period via having a friend deliver it.  He was notified that he could conduct any business at city court, if necessary, with a 
police escort. Mr. Bryant did not express any frustration at why he was being trespassed from council chambers and 
appeared understanding of the situation.  
 
The next day, another city employee found a video uploaded of Mr. Bryant’s tirade against the city council in the Jan. 8th 
committee meeting, the one in which he brought his walking stick to the table, uploaded under the Pick YourBattles 
username, in which the MCAT video of our city council meetings was then merged with the original Dec. 4th video of Mr. 
Bryant making threatening comments. That video can be found here: 
 
https://www.youtube.com/watch?v=IAqrwQmAsoA 
 
 
Later in the week, Mr. Bryant notified me he was attempting “press charges” against Mr. Rynearson by contacting the 
local police department in Washington state where he believed Mr. Rynearson was still living. He asked me for 
permission to give my name and contact information to an officer there in case they needed to speak to me about the 
situation, which I said was fine. I got a phone call from a detective from the Bainbridge Island (WA) police department on 
Thursday afternoon, Feb. 5th. The detective’s name was Jon Ledbetter, and he confirmed Mr. Rynearson was a resident 
there and characterized him as a local activist who sometimes drew the attention of law enforcement. We both 
discussed the situation and agreed that there didn’t seem to be any criminal violations by either party at this point, as 
Mr. Rynearson was simply taking videos that Mr. Bryant had uploaded to the public domain. 
 
I later made contact with Mr. Bryant over the phone to confirm that conversation with the detective had taken place so 
that he was aware it was followed up on. I also pressed him for the address where he is actually living, and he refused to 
tell me, instead giving me his mother’s current address of 4015 S. Russell, Unit #305. 
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I asked Mr. Bryant some other questions, including whether he has access to firearms now, and he said he sold them all 
after being diagnosed with depression, out of concern for having suicidal thoughts. I also asked him if he would be 
willing to voluntarily go to St. Patrick Hospital to meet with a mental health counselor, but he declined, noting he still 
meets with a VA counselor, which he characterized as helpful in our discussion earlier in the week. 
 
Mr. Bryant does have a lot of frustration at what he feels is the direction, and widening income disparities, affecting the 
city, and again articulated those to me. “I served my country and did everything right, and I’m being punished (by the 
government),” he told me over the phone. “All I want is to be a father to my son, and to help my community improve.”  
 
At this time, I’m referring this report to the Missoula County Attorney’s Office for review regarding what criminal 
charges, if any, might be applicable, including Intimidation or Threats/Improper Influences in Political Matters, or an 
involuntary commitment. 
 
Officer Ethan Smith 
Missoula Police Department 
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OfficerID: ci\smithe, Narrative

Report by Officer Ethan Smith 
Missoula Police Department 
 
Earlier this month I was requested to provide safety/security training for the Missoula 
city council, which I had provided two years ago. During that training, which took 
place on Jan. 29th from 1:45 to 3:30 PM at city council chambers, multiple city 
council members brought to my attention a male who had disrupted their meetings 
and was acting in an intimidating manner. They were unable to tell me his name 
yesterday, but were disturbed by the fact that he brought a large walking staff with 
him that he banged on the table during the public speaking process. At one point 
during a Nov. 18th meeting, the mayor had to temporarily adjourn the meeting 
because the male was yelling at the council. 
 
On Jan. 30th, I was informed via at Jan. 29th email by council president Bryan von 
Lossberg that another council member had found a YouTube video of the male, who 
identified himself in the title of the video as Brandon Bryant. Mr. von Lossberg 
forwarded a link to me to that video, which is entitled 'Brandon Bryant Promises to 
"Eliminate" People Over the Next Year'.  The description of the video - presumably 
written by Mr. Bryant himself - says 'Brandon Bryant identifies people for 
"extermination" including the entire Missoula City Council and people in the military 
that he worked with, saying that he is "preparing" his soul to make those people 
"submit" and "die." '  He articulates ideas about killing people in the video. 
 
The video can be found at: 

https://youtu.be/NC91pbGSgOM 
 
I believe Mr. Bryant put the words "Eliminate," "extermination," "submit" and "die" in 
quotation marks as a way to perhaps distance himself from any accusations that he 
is serious about these actions, but regardless, they were very concerning to Mr. von 
Lossberg and fellow council member Gwen Jones, and after viewing the video, I 
share their concerns. 
 
Mr. Bryant's YouTube account username is Pick YourBattles (sic) and a search of 
other videos he posted under that user name include one where he talks about killing 
his ex-wife, and another video titled "Brandon Bryant says he will kill his enemies" 
and "Brandon Bryant - I will set the example" 
 
Other online videos show Mr. Bryant was actually a speaker at TED Talks, in which 
he talks about killing 1,600 people via drones when he worked as a soldier in the US 
military, and another video in which he's interviewed by an NBC reporter for what 
appears to be a nationally televised show in which he talks about not feeling any 
more emotions. It appears likely to me that Mr. Bryant is suffering from PTSD. 
 
The description of his interview with NBC is: "Former drone operator Brandon Bryant 
tells NBC's Richard Engel that he felt like he became a 'heartless' 'sociopath' under 
the drone program." 
 
I also was able to locate two Facebook accounts owned by Mr. Bryant. One of them is 
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under Brandon Bryant and the other is under Brandon Wayne Bryant, that appears 
less active. The one under Brandon Bryant has a post from Dec. 2, 2019 in which he 
states that he "stepped away from this thing (Facebook) for a while....." but that "this 
will probably be my last message to you" and goes on to tell his family that "You 
failed me. Every. Single.One of You."  
 
After viewing these posts and videos, I contacted Sgt. Stonesifer to brief him on my 
concerns, and he asked me to also notify Lt. Denton, which I did. Lt. Denton was 
familiar with Mr. Bryant due to his outburst at the Nov. 18th city council meeting, and 
staff emails regarding that. 
 
I also providing a slide in our intel briefing, with two pictures of Mr. Bryant and a link 
to his YouTube video, and a description of a vehicle he reported to us last year when 
he was the victim of a hit and run. His last reported address to us is at 5106 Village 
View Way. I also emailed the patrol and detective divisions about this situation, with 
special attention to officers working the city council meetings. 
 
Council members von Lossberg and Jones were advised that I intend to make 
contact with Mr. Bryant on Monday to advise him he's been trespassed permanently 
from city property, and they both said via email that this was acceptable to them and 
they felt it was the appropriate course of action. At this time I don't feel that there is 
any threat to any council member at their own personal residence, but the rest of the 
council, the mayor, as well as MPD command staff, have also been advised of the 
situation. 
 
I have not done a threat assessment yet on Mr. Bryant, but will be doing one on 
Monday. I also noticed contact information for his mother in the prior CFS in which 
he reported the hit and run last year, and will attempt to work with her on Monday as 
well. 
 
This report can be assigned back to me for follow up.  
 
Officer Ethan Smith 
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Dated: 06-28-2021
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MATT JENNINGS 
Chief Deputy County Attorney 
KIRSTEN PABST 
Missoula County Attorney 
Missoula County Courthouse 
Missoula, Montana 59802 
(406) 258-4737 
ATTORNEYS FOR PLAINTIFF 
 
 
 
 MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY 
 
STATE OF MONTANA,    Dept. No. 5 
 
   Plaintiff,   Cause No. DC-20-70 
       
  -vs-     OBJECTION TO JURY INSTRUCTION  
BRANDON WAYNE BRYANT,           
 
   Defendant.    
 
  

 Defendant filed proposed jury instructions on June 22, 2021.  The State 

does not have substantive objections to the instructions, but the unanimity 

instruction should include the bolded and underlined text: 

In order to find the Defendant guilty, it is necessary for the 
prosecution to prove beyond a reasonable doubt the commission 
of a specific act or acts constituting the crime within the period 
alleged. Also, in order to find the Defendant guilty, you must 
unanimously agree upon the commission of the same specific act 
or acts constituting the crime within the period alleged. It is not 
necessary that the particular act or acts committed so agreed 
upon be stated in the verdict.  

 
 Intimidation includes not only the threat itself, but also 

circumstances that reasonably tend to produce a fear that it will be carried 

out.  Thus, there is one or more acts that are applicable to the offense and 

F I L E D

STATE OF MONTANA
By: __________________

CLERK

48.00

Missoula County District Court

Michelle Vipperman
DC-32-2020-0000070-IN

06/29/2021
Shirley Faust

Vannatta, Shane
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acts should be stated in both the singular and plural.  This is consistent 

with the pattern jury instruction.  

 
 DATED this 29th day of June, 2021. 
 
      /s/ Matt JENNINGS__ 
      MATT JENNINGS 
      Deputy County Attorney 
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